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2 Sears, Roebuck & Co., a Corporation 


In the United States District Court 
Southern District of California 
(Central Division) 


No. 5103-M 
ERED AK IREY ; 
Plaintiff, 
vs. 


SEARS, ROEBUCK & CO., a corporation, ZEN 
RADIO CORPORATION, FIRST COMP ZaG@ 
a corporation, SECOND COMPANY, a corporation, 
THIRD COMPANY, a partnership, DOE ONE and 
DOE TWO, co-partners, DOE THREEREG 
BOUR and DOE FIVE, 
Defendants. 


CERTIFIED COPY OF RECORD FOR REM@\7ar 


In the Superior Court of the State of California in and 
for the County of Los Angeles 
No. 508900 
JEIRIEID) JEVAU IN Bye 
Plaintiff, 
v. 

SEARS, ROEBUCK & CO., a corporation, ZEN 
RADIO CORPORATION, FIRST COMPANI@a? 
corporation, SECOND sCOMPANY, a corporation, 
THIRD COMPANY, a partnership, DOE ONEaana 
DOE TWO, co-partners, DOE THREE, DOE 
FOUR and DOE FIVE, 

Defendants. 


COMEEAINI POR DAN AGES 
(Personal Injury) 


vs. Fred Hartley 3 


Plaintiff complains of defendants and for cause of 
action alleges as follows: 


I, 

That the true names and capacities of the defendants 
herein referred to as First Company, Second Company, 
Third Company, Doe One, Doe Two, Doe Three, Doe 
Four and Doe Five are unknown to the plaintiff at this 
time, and plaintiff will ask leave of court to amend this 
complaint to show their true names when they have been 
ascertained. 


iB 


That Sears, Roebuck & Co., is a New York corpora- 
tion, authorized to do business in the State of Cali- 
fornia, and is doing [2] business in the County of Los 
Angeles, State of California; that Zenith Radio Corpo- 
ration is a corporation organized and existing under and 
by virtue of the laws of some state, and is authorized to 
do business in the County of Los Angeles, State of Cali- 
fornia; that First Company and Second Company are 
corporations organized and existing under and by virtue 
of the laws of some state, and is authorized to do busi- 
ness in the County of Los Angeles, State of California. 


pie 


That on or about the 13th day of October, 1945, at or 
about the hour of 8:15 P. M. on said day, on the premises 
known as the Sears, Roebuck & Co. store located at 2650 
East Olympic Boulevard, in the County of Los Angeles, 
State of California, the defendants, and each of them, so 
carelessly, recklessly and negligently placed a foreign 
substance in plaintiff’s left ear as to block the passage of 
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the canals of said ear and the ear orifice, and so as to 
injure the plaintiff as hereinafter set forth. 


IV. 


That as a direct and proximate result of said careless- 
ness, recklessness and negligence on the part of the de- 
fendants, and each of them, plaintiff was rendered sick 
and sore, and was caused excruciating pain and was 
caused to suffer an infection in and about his left ear 
at or near the brain, and other internal injuries, as well 
as a severe shock to plaintiff’s nervous system, all to the 
damage of plaintiff in the sum of Ten Thousand Dollars 


($10,000.00). 
V. 


Plaintiff is informed and believes, and therefore alleges, 
the fact to be that his said injuries are permanent in their 
nature and will render him permanently disabled through 
the remainder of his natural life. 


VI. 

That as a direct and proximate result of the said care- 
less- [3] ness, recklessness and negligence of the defend- 
ants, and each of them, and the said injuries inflicted 
upon the plaintiff, Fred Hartley, plaintiff has incurred a 
hospital bill for his care in a sum unknown to plaintiff at 
this time, and has incurred reasonable bills for surgeons’ 
care and attention and for nurses’ care and attention and 
for x-rays and for medicines, and plaintiff is informed 
and believes and therefore alleges that he will incur fur- 
ther bills in the treatment of his injuries, and piaintiff 
will ask leave of court to amend this complaint to show 
the true and correct amount of said special damages when 
such amounts are ascertained. 
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WALL 


That at all times herein mentioned the defendants Doe 
Three, Doe Four and Doe Five were acting as the agents, 
servants and employees of the defendants Sears, Roe- 
buck & Co., a corporation, Zenith Radio Corporation, 
First Company, a corporation, Second Company, a corpo- 
ration, and Third Company, a partnership, and were act- 


ing within the course and scope of said employment. 


And by Way of a Second, Separate and Distinct Cause 
of Action Against the Defendants, and Each of Them, 
Plaintiff Alleges as Follows: 


M 


Repeats and realleges as though set forth in full, Para- 
graphs I, II and VII of his first cause of action. 


il, 


That at all times herein mentioned, the defendants 
Sears, Roebuck & Co., a corporation, Zenith Radio Cor- 
poration, a corporation, First Company, a corporation, 
Second Company, a corporation, and Third Company, a 
partnership, maintained and operated a hearing aid sales 
and fitting department located in certain premises belong- 
ing to the defendant Sears, Roebuck & Co., a corporation, 
and located in the City of Los Angeles, County of Los 
Angeles, State of [4] California; 


That at all said times, the defendants, and each of 
them, held themselves out to the public to be competent 


and skillful in the work incident to the conduct and opera- 
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tion of a hearing aid sales and fitting department and in 
the work of what is commonly known as fitting hearing 
aids or mechanical devices to the ears and heads of any 
members of the public who might seek to the goods, wares, 
merchandise and services of said defendants, and any of 
them, and for a compensation, the goods, wares, and 
merchandise so bargained and sold and the services so 


rendered in connection therewith. 


III. 
That on or about the 13th day of October, 1945, in 


said hearing aid sales and fitting department located on 
the premises of the defendant Sears, Roebuck & Co., a 
corporation, as herein set forth in Paragraph II of this 
complaint, plaintiff employed the defendants, and each of 
them, for a compensation, to sell to plaintiff and fit in 
plaintiff’s ears, an electric hearing aid or device, said de- 
vice being then and there bargained and sold by said de- 
fendants, and each of them, and said fitting to the human 
ear being a service rendered to any person so buying 


said hearing aids, as herein set forth. 


IV. 

That the defendants, and each of them, entered upon 
the performance of said employment and said sale, and 
did pretend and attempt to fit a certain-hearing device in 
the ear and head of plaintiff in consideration of the sale 


to plaintiff of said hearing aid and/or device. 
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That at said time and place as aforesaid, and while at- 
tempting to and pretending to fit said hearing aid, said 
defendants, and each of them, did negligently, carelessly, 
incompetently and unskillfully undertake the operation of 
fitting said electric hearing [5] aid or device on or about 
the head and ear of plaintiff; that by reason of the neg- 
ligence, carelessness, incompetence and unskillfull conduct 
of the defendants, and each of them, as aforesaid, a cer- 
tain foreign substance became permanently lodged and 
fixed in plaintiff's left ear so as to block the passage of 


the canals of said ear and the ear orifice; 


That as a direct and proximate result of said careless- 
ness, negligence, incompetence and unskillful conduct upon 
the part of the defendants, and each of them, plaintiff was 
rendered sick and sore and was caused excruciating pain 
and was caused to suffer an infection in and about his 
left ear at or near the brain, and other internal injuries, 
as well as a severe and serious shock to plaintiff’s nervous 
system, all to plaintiff's damage in the sum of Ten Thou- 
sand Dollars ($10,000.00). 


Wile 


That as a direct and proximate result of the said care- 
lessness, negligence, incompetence and unskillful conduct 
of the defendants, and each of them, and as a result of 
the injuries inflicted upon him, plaintiff has incurred a 
hospital bill, and has incurred reasonable bills for sur- 
geons’ and nurses’ care and reasonable sums for x-rays 
and medicines, and plaintiff has been informed and _be- 
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lieves, and therefore alleges, that he will incur further 
bills for the treatment of his injuries, and plaintiff asks 
leave of court to amend this complaint to show the true 
and correct amount of said sums when such amounts are 


ascertained. 


VII. 


That at all times herein mentioned, the defendants, and 
each of them, held themselves out, and held out their 
agents, servants and employees, to members of the general 
public as heing persons possessed of skill in fitting those 
certain electric hearing aids and/or devices sold by de- 
fendants, and each them; that the defendants, and each of 
them, represented themselves and their [6] employees to 
be possessed of that degree of skill in the fitting of electric 
hearing aids and/or devices as other persons engaged in 
the fitting of electric hearing aids and/or devices in said 
community in which defendants, and each of them, and 
their servants, agents and employees, carried on their 


profession. 


Wherefore, plaintiff prays judgment against defend- 
ants, and each of them, in the sum of Ten Thousand Dol- 
lars ($10,000.00), general damages, for such special dam- 
ages as may hereafter be proved and allowed, for his 
costs of court, and for such other and further relief as 


the court may deem proper. 


CHASE, BARNES & CHASE 
By Stanley N. Barnes 


Attorneys for Plaintiff 
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ON SFOR REMOVAL TO THE DISTRICT 
COUT Or ATHE UNITED STATES 


To the Honorable, the Superior Court of the State of 


California, in and for the County of Los Angeles: 


Sears, Roebuck and Co., a corporation, appearing spe- 
cially herein for itself alone and for no other defendant 
herein, for the sole and only purpose of having the above 
entitled cause removed to the District Court of the United 
States, files this, its petition for the removal of the said 
cause from the above entitled court, in which it is now 
pending, to the District Court of the United States for 
the Southern District of California, Ceneral Division, and 


in support of said petition respectfully shows: 


It. 


That the above entitled action was commenced and 
the [8] complaint therein filed in the above named court 
on the 28th day of December, 1945, and summons was 
issued on said date and said action is now therein pending. 
Summons and complaint were served upon defendant and 
the time within which petitioner herein is required to an- 
swer or plead to plaintift’s complaint as required by the 
laws of the State of California and the practice of this 
court has not yet expired. Defendant has not heretofore 


appeared in said action. 
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That the above entitled action is one of a civil nature 
at law over which the District Courts of the United States 
have original jurisdiction. That Fred Hartley, plaintiff in 
said action, was at the time of the commencement of said 
action and now is a citizen of the State of California and 
a resident of the County of Los Angeles in said State. 
That Sears, Roebuck and Co., one of the named defend- 
ants in said action, was at the time of the commencenene 
of said action and still is, a corporation organized under 
and existing by virtue of the laws of the State of New 
York, with its principal place of business in the City of 
New York in said State, and then was and still is a citi- 
zent and resident of the State of New York. That Zenith 
Radio Corporation, the other of the named defendants in 
said action, was at the time of the commencement of the 
action and still is, a corporation organized and existing 
under and by virtue of the laws of some state other than 
the State of California, with its principal place of busi- 
ness in the City of Chicago, Illinois, and then was and 


still is a non-resident of the State of California. 


IIl. 


That the value of the matter in controversy in said ac- 
tion exceeds $3,000, exclusive of interest and costs, as 


appears from the allegations of plaintiff's complaint. 


IV. 


Petitioner presents herewith a bond with good and 


sufficient [9] surety that it will enter in the District 
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Court of the United States for the Southern District of 
California, Central Division, within thirty days of the 
date of filing of this petition, a certified copy of the 
record in this suit and that it will pay all costs that may 
be awarded by said District Court in case the said Court 
shall hold that this suit was wrongfully or improperly 


removed thereto. 


V. 

That prior to the filing of this petition and of said bond 
for the removal of said cause, written notice of intention 
to file the same was given to the plaintiff by petitioner 
as required by law, a true copy of which, with proof of 
service of the same, is attached hereto. 

Wherefore, petitioner prays that this Court proceed no 
further herein except to make an order of removal as 
required by law and to accept said surety and bond and 
to cause the record herein to be removed into said Dis- 
trict Court of the United States within and for the 
Southern District of the State of California, Central 
Division, according to the statute in such cases made and 
provided. 

Dated: January 10th, 1946. 


JOHN L. WHEELER 


Attorney for Petitioner 


{ Verified. ] 
[Affidavit of Service by Mail. ] 
[Endorsed]: Filed Jan. 12, 1946. [10] 


12 Sears, Roebuck & Co., a Corporation 
[Title of Superior Court and Cause. | 


ORDER OF REMOVAL TO UNITED Stee 
IDES IKC I Or OUR TE 


Good cause appearing and there having been presented 
to the Court a petition and bond in due form for removal 
of the above-entitled action to the District Court of the 
United States for the Southern District of California, 
Central Division, and it further appearing that written 
notice of said petition and bond for removal has been 
given plaintiff in the above-entitled action prior to filing 
the same, 


Now, Therefore, It Is Ordered: 


1. That said petition for removal be and the same 
hereby is granted, that the above-entitled action be and 
the same hereby is removed to the District Court of the 
United States for the Southern District of California, 
Central Division. [11] 

2. That said bond presented herewith be and the same 
hereby is approved. 

3. hat the Clerk of this Court be and he herelmgai. 
ordered and directed to prepare a certified transcript and 
copy of the record herein to be filed with the said District 
Court of the United States in the manner and form as 
provided by law in such case. 

4. That all proceedings in this Court in said cause be 
stayed. 

Dated: January 12th, 1946. 

W. TURNEY B@zs 
Judge of the Superior Court 


| Endorsed |e ied) ange! 2 SO tGs | 12) 


vs. Fred Hartley hs) 


State of California 
County of Los Angeles—ss. 


No. 508900 
I, J. F. Moroney, County Clerk and Clerk of the Su- 


perior Court in and for the County and State aforesaid, 
do hereby certify the foregoing copies of documents con- 
sisting of the Complaint, Notice of filing and hearing 
petition for removal, Petition for Removal, Bond on Re- 
moval and Order of Removal to the United States Dis- 
trict Court, Southern District of California (Central 
Division), in the action of Fred Hartley vs. Sears, Roe- 
buck & Company, a corporation, et al., to be a full, true 
and correct copy of all of the original documents on file 
and/or or record in this office in the above entitled action 
to and including the date of filing the signed order for 
Removal to the said United States District Court, and 


that I have carefully compared the same with the original. 


In Witness Whereof, I have hereunto set my hand and 
affixed the seal of the Superior Court this Ist day of 
February, 1946. 

[ Seal | JE OIC IIB NY 


County Clerk and Clerk of the Superior Court of the 
Stare ol Calitormia, im and tor tie County of Los 
Angeles 


By E. Morris, Deputy [13] 


[Endorsed]: Filed Feb. 2, 1946. [14] 
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[Title of District Court and Cause. | 


No. 5103-M Civil 
ANSWER TO COMEEAING 


Comes now the defendant, Sears, Roebuck and Co., 
and answering for itself alone and not for any other de- 


fendant herein, admits, denies and alleges as follows: 


I. 


Answering Paragraph II, admits the allegations of said 
paragraph. Alleges that the correct name of this defend- 


ant is Sears, Roebuck and Co. 


le, 


Answering Paragraph III, denies generally and spe- 
cifically said paragraph and each and every allegation 


therein contained. [15] 


TIT. 

Answering Paragraph IV, denies generally and spe- 
cifically said paragraph and each and every allegation 
therein contained. Further answering said paragraph, 
denies that the plaintiff was damaged as alleged, or at 


all, or in the amount alleged, or in any other amount. 


ive 
Answering Paragraphs V, VI and VII, denies generally 
and specifically said paragraphs and each and every al- 


legation therein contained. 
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Answering Plaintiff’s Second, Separate and Distinct 
Cause of Action, This Answering Defendant Admits, 


Denies and Alleges as Follows: 


I, 

Answering Paragraph I, admits the allegations of 
Paragraph II of plaintiff’s First Cause of Action re- 
alleged in said paragraph; denies Paragraph VII and 
each and every allegation therein contained of said First 


Cause of Action realleged in said paragraph. 


II. 

Answering Paragraph II, admits that this answering 
defendant was engaged in the sale of hearing aids at its 
retail store situated at 2650 E. Olympic Boulevard in the 
City of Los Angeles, State of California. Except as here- 
in admitted, denies each and every allegation of said para- 
graph. 

ITI. 

Answering Paragraph III, admits that on or about the 
13th day of October, 1945, this answering defendant sold 
to plaintiff an electric hearing aid. Except as herein ad- 
mitted, denies said paragraph and each and every allega- 


tion therein contained. [16] 


NS 
Answering Paragraph IV, admits that a hearing aid de- 
vice was fitted in the ear of plaintiff. Except as herein 
admitted, denies said paragraph and each and every al- 


legation therein contained. 
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Answering Paragraphs V and VI, denies generally and 
specifically said paragraphs and each and every allegation 
therein contained. Further answering said paragraphs, 
denies that the plaintiff was damaged as alleged, or at all, 


or in the amount alleged, or in any other amount. 
VI. 
Answering Paragraph VII, denies generally and spe- 


cifically said paragraph and each and every allegation 


therein contained. 


For a Further, Separate, and Second Defense, De- 
fendant Alleges: 
J. 


That any injury or damage sustained by the plaintiff 
at the time alleged was caused or contributed to by the 
failure of the plaintiff to exercise any care or protection 
for his own safety whatever. 


Wherefore, this answering defendant prays that said 
action be dismissed, and that it recover its costs and dis- 
bursements hereof. 


JOHN L. WHEELER 
Attorney for Defendant Sears, Roebuck and Co. 


Dated: February 6th, 1946. [17] 
[Affidavit of Service by Mail.] [18] 
[ Verified. ] 


[Endorsed]: Filed Feb. 7, 1946. [19] 
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PSeiwweiois REOUBSTED BY PLAINTIFF 
Plaintiff's 
Requested Instruction 
No. 8 


lustcuctions NG... 

The Court instructs the jury that in estimating the 
plaintiff’s damage, if the jury find for the plaintiff, it is 
proper for the jury to estimate the effect of the injuries 
in the future upon plaintiff's physical condition, if any, as 
well as the effect it has had upon the plaintiff already, and 
the bodily pain and suffering, and the mental suffering, 
past, present and future, endured by him as a result of 
the injuries received by him, and all necessary expenses 
and damages, past, present and future, such as expenses 
for medicine, medical and surgical attention, hospital and 
nurses, to the reasonable value thereof, which the jury 
believes from the evidence he has incurred, or in the 
future will incur by reason of said injuries and directly 
caused thereby. 

NOerGivenwexcept as covered. ivicCormick,. |. 


Refused: [21] 


Plaintiff’s 
Requested Instruction 
No. 9 


iustruction No. 2. 

The Court instructs the jury that if you find that the 
plaintiff is entitled to recover in this action, the amount of 
recovery is for you to determine from all the facts in the 
case. Of course, you can not measure in dollars and cents 
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the exact amount plaintiff is entitled to, but it is for you 
to say, in the exercise of a sound discretion, from all the 
facts in the case, after considering and weighing all the 
facts in the case, without fear and without favor, and 
without passion and prejudice, what amount of money 
will reasonably compensate him for the damage and in- 
jury he has suffered, not exceeding the sum of Ten Thou- 
sand Dollars ($10,000.00) general damages prayed for 
in his complaint. If you find for the plaintiff in this case 
under the instructions given by the Court, and that the 
plaintiff has sustained damages as set forth in his com- 
plaint, then to enable the jury to estimate the amount of 
damages, it is not necessary that any witness should 
have expressed an opinion as to the amount of such dam- 
age, but the jury may themselves make such estimate from 
the facts and circumstances in proof, and by considering 
them in connection with their knowledge, observation and 
experience in business affairs of life. If you find for 
the plaintiff, then, in assessing plaintiff's damages, if any 
damages alleged in his complaint are proven, you have 
a right to take into consideration the nature, extent and 
character of the injury sustained by plaintiff so far as the 
same is shown by the evidence, if any such are shown, 
pain and suffering undergone by him in consequence of 
such injury, if any such is shown by the evidence, and 
assess his damages at such sum as in your judgment will 
compensate the plaintiff for such damages, injury, pain 
and suffering. 


Not Given: except as properly covered. McCormick, 
j. 
Refused: [22] 
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Plaintiff’s 
Requested Instruction 
No. 14 


instante non vom... 


Yeu are hereby instructed that If you should find for 
the plaintiff, then in fixing the sum in assessing the dam- 
ages, you will be reasonable and just and fix such sum 
as will in your honest and deliberate judgment, compen- 
sate the plaintiff for his injuries, if any, he has sustained 
as a result of the fitting of the hearing aid. The elements 
entering into such damages are as follows: 


1. Such sum as will reasonably and faith com- 
pensate the said plaintiff for the necessary expenses, 
if any, that he has tneurred er paid, er which he is 
feasonabl; certain to imeur er pay in the future 
by reason of the plaintiffs inputiess He ams for 
doctor bills, hospital bills, xray pictures; anzbulance 
service, atrse hire; and medicines, stimdries and 
stireical supples. not to exceed $23.00. 


2. Such sum as the jury shall award the plaintiff 
by reason of the physical pain, if any, which he has 
suffered by reason of his said injuries, if any, or 
which he is reasonably certain to suffer in the future 
therefrom, if any. 


The element with respect to the expense incurred to 

date hereof, if any, is subject of direct proof and must 
direct 

be determined by the jury from the , evidence that they 

have before them. The element with respect to the pain 

and suffering, if any, of the plaintiff is left to the sound 
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discretion of the jury for their determination under all 


the evidence and circumstances in proof in this case. 
The general damages in all, however, that may be 


sued 
awarded to the plaintiff, cannot exceed the amount ateged 


for 
therefor, to wit, the sum of Ten Thousand Dollars 


($10,000.00). The amount sued for is no criterion or 
tip as to the damages you may award, if any, but is merely 


a limit by and which you cannot go in any event. 
Given: As modified. McCormick, J. 
Refissed: [23] 


Plaintiff’s 
Requested Instruction 
No. 23 


instruction Noy eee 


The Court instructs the jury that 1f you And Gomi 
plaintiff, you will assess his damages at such a sum of 
money as in your opinion will be a reasonable and just 
compensation for the injuries he has sustained. In es- 
timating the damages, you will take into consideration 


the physical and mental pain, if any, he has sustained 
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by reason of such injuries, if any; and if you believe from 
the evidence that plaintiff has not recovered and that his 
injuries are permanent, and that he will hereafter suffer 
pain and anguish therefrom, then you will take this into 
consideration in estimating the damages. 


Not Given: McCormick, J. 
Refused: [24] 


Plaintiff’s 
Requested Instruction 
No. 25 


Instruction No. ........ 


You are further instructed that in support of the gen- 
eral damages claimed by the plaintiff Fred Hartley, limited 
by the allegations of the complaint to a sum not in excess 
of Ten Thousand Dollars ($10,000.00), it is your duty, 
should you find in favor of the plaintiff and against the 
defendant, to award the plaintiff the special damages 
proved to have been paid or incurred by the plaintiff for 
hospital bills, doctor bills, nursing bills, and any other 
special damages which have arisen from the injury and 
been proven, and which the evidence discloses were rea- 
sonable and were necessarily incurred or paid by the plain- 
tiff by reason of the fitting of the hearing aid on plaintiff 
on or about October 13, 1945. 


Not Given: properly and sufficiently covered in charge. 
McCormick, J. 


Refused: [25] 
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Plaintiff’s 
Requested Instruction 
No. 26 
Itstsuction Nowe 


You are instructed that while the expenses incurred or 
paid for by the plaintiff by reason of his injuries, in- 
cluding any doctor bills, is a matter of direct proof on 
the part of the plaintiff in this case, and must be estab- 
lished by evidence introduced at the trial, yet you are 
instructed that if the plaintiff is entitled to recover, in 
determining what he is entitled to recover for mental 
and physical pain and suffering which he has suffered, 
if any, you are not bound by direct proof as to the amount 
the plaintiff is damaged, and the only rule or law to govern 
you is your enlightened conscience as impartial jurors. 
In other words, if you find the defendant liable, you 
should award the plaintiff Fred Hartley for his pain and 
suffering such sum as your consciences dictate would 
be just compensation for the pain and suffering which 
he has undergone in the past and which he is reasonably 
certain to undergo in the future. 

Not Given: except as covered. McCorinick, J. 

Refused: [26 | 


Instructions Requested by Defendant 
eeay) 

You are not permitted to award plaintiff speculative 
damages, by which term is meant compensation for pros- 
pective detriment which, although possible, is remote, con- 
jectural or speculative. 

Given McCormick, J. 

Granted 
Not Granted [27] 
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12 

If your verdict should be for Plaintiff you should, in 
calculating his general damages, make no award for loss 
of earnings because there is no evidence of loss of earn- 
ings as a result of this accident. For the same reason 
you should make no award for loss of future earnings 
because there is no evidence that any earnings will be lost 
in the future as a result of this accident. 

Given McCormick, J. 

Granted 

Not Granted [28] 


13 


If your verdict should be for the Plaintiff you must 
award him, in addition to his special damages, covered 
by another instruction, general damages to compensate 
him for his pain, suffering, and anxiety, if any, resulting 
from this accident. The evidence does not show any 
permanent impairment of plaintiff's hearing resulting 
from this accident and therefore, in fixing general dam- 
ages, if you find for the Plaintiff, you should fix your 
award of general damages in such sum as will compen- 
sate Plaintiff for such pain, suffering and anxiety, if 
any, as you find that Plaintiff has suffered in the past 
as a result of this accident. 

Not Given except as covered elsewhere. McCor- 
muck, 

Granted 

Not Granted 


[Endorsed]: Filed May 9, 1946. [29] 
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OBJECTIONS TO JNSTRUCTIONS REQUESTED 
BY PLAINTIFF 


IL, 


Plaintiff’s requested instruction number eight is unsup- 
ported by the evidence. There is no evidence that Plain- 
tiff will be put to future expense as a result of this acci- 
dent and there is no evidence of any permanent injuries 
resulting from this accident. 


IV. 


Plaintiff’s instruction number nine is unsupported by 
the evidence because there is no evidence of damage to 
Plaintiff which would justify an award in the amount 
of ten thousand dollars ($10,000.00) as impliedly au- 
thorized in such instruction. 


V. 


Plaintiff’s instruction number fourteen is unsupported 
by the evidence. There is no evidence that Plaintiff suf- 
fered permanent injuries. There is no evidence that Plain- 
tiff will have future expense as a result of this ac- 
cident. There is no evidence which would justify an 
award of damages in the amount of ten thousand dollars 


($10,000.00). [30] 


ok * *« * 3 zs ** 2K * 


Vit 
Plaintiff’s requested instruction number twenty-three 
is unsupported by the evidence. There is no evidence that 
as a result of this accident Plaintiff suffered permanent 
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mijiriess Dhere is no evidence that he will have future 
pain and suffering as a result of this accident. 


iS 
Plaintiff’s requested instruction number twenty-five is 
unsupported by the evidence because there is no evidence 
of damage to Plaintiff which would justify an award in 
the amount of ten thousand dollars ($10,000.00) as im- 
pliedly authorized in such instruction. 


X. 

Plaintiff’s requested instruction number twenty-six is 
unsupported by the evidence because there is no evidence 
that Plaintiff will suffer in the future as a result of this 
accident. 


[Endorsed]: Filed May 9, 1946. [31] 


{Title of District Court and Cause. ] 


WARIO REG 


We, the Jury in the above-entitled cause, find for the 
Plaintiff, Fred Hartley, and against the Defendant, Sears, 
Roebuck & Company, and assess general damages in the 
sum of Three Thousand Dollars and special damages in 
the sum of Twenty-three Dollars. 

Los Angeles, California 
May 9th, 1946. 
MILTON HOLDEN BERG 


Foreman 
[Endorsed]: Filed May 9, 1946. [32] 
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United States District Court 
Southern District of California 


Central Division 
5103-M Civil 
JOR ELI: JSUT 


Plaintiff, 
vs. 
SEARS, ROEBUCK AND CO., a corporation, 
Defendant. 


JUDGMENT ON VERDICT 


On the 8th day of May, 1946, this cause came on for 
trial before the court and a jury duly impanelled on said 
day; Chase, Barnes and Chase, Esqs., by Robert E. Moore, 
Jr., Esq., appearing as counsel for the plaintiff, and John 
L. Wheeler and John Sobieski, Esq., appearing as coun- 
sel for the defendant; and the trial having proceeded with 
on said 8th day of May, 1946, before the court and said 
jury, and during the trial of said cause, testimony having 
been adduced and exhibits admitted on behalf of the re- 
spective parties; and the parties having rested, and re- 
spective counsel having argued to the jury, was continued 
to and the court instructed the jury on the 9th day of 
May, 1946; and 


On the 9th day of May, 1946, after the instructions of 
the court, said cause was submitted to the jury for its 
consideration and verdict; and after consideration thereof, 


the jury thereafter on said 9th day of May, 1946, having 
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returned into court, and after presenting its verdict, which 
was read by the Clerk, the court ordered the verdict as 


presented and read, filed and entered, and is as follows: 


“In the District Court of the United States in and for 
the Southern District of California, Central Division 


Fred Hartley, Plaintiff, vs. Sears, Roebuck & Com- 
pany, a corporation, Defendant. No. 5103-M Civil 


VERDICT 
We, the Jury in the above-entitled cause, find for the 
Plaintiff, Fred Hartley, and against the Defendant, Sears, 
Roebuck & Company, and assess general damages in the 
sum of Three Thousand Dollars, and special damages in 
the sum of [33] Twenty-three Dollars. 
Los Angeles, California 
May 9th, 1946 
MILTON HOLDEN BERG 
Foreman.” 
Filed May 9, 1946. Edmund L. Smith, Clerk, by B. B. 
Hansen, Deputy Clerk. 


Now, Therefore, by virtue of the law and by reason of 


the premises aforesaid, 


lt Is Hereby Ordered, Adjudged and Decreed: 


That the plaintiff, Fred Hartley, do have and recover 
of and from the defendant, Sears, Roebuck & Company, 


a corporation, the sum of Three Thousand Dollars 
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($3,000.00) general damages, and special damages in the 
sum of Twenty-three ($23.00) Dollars, together with his 
costs to be taxed. Cost taxed at $63.60. 


Dated: Los Angeles, California, May 10th, 1946. 
PAUL J. MceCORMiIGKs 
United States District Judge 


Judgment entered May 10, 1946. Docketed May 10, 
1946. Book 38, page 391. Edmund L. Smith, Clerk, 
by B. B. Hansen, Deputy. 


[Endorsed]: Filed May 10, 1946. [34] 


[Title of District Court and Cause. ] 


NOMGE OF Ar EEE 


Notice is hereby given that Sears, Roebuck and Co., 
defendant above named, hereby appeals to the Circuit 
Court of Appeals for the Ninth Circuit from the final 
judgment entered in this action on the 10th day of May, 
1946. 


Dated: June 29th, 1946. 


JOHN L. WHEELER 
JOHN G. SOBIESKI 


Attorneys for Defendant. 


[Endorsed]: Filed, mailed copy to Chase, Barnes & 
Chase, attys. tor ome Jilel) 19465 135] 
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pe teMENT OF POINTS ON WHICH APPEL- 
PN ie eles AND DESIGNATION OF 
RECORD 


Bent ON WICH APPELLANT RELIES 


1. The evidence is insufficient to justify the verdict. 

2. Excessive damages appearing to have been given 

under passion and prejudice. 

3. Errors in law occurring at the trial in the follow- 

ing particulars: 

(a) Failure to grant appellant’s motion for a directed 
verdict. 

(b) Instructing the jury, over appellant’s objection, 
that in assessing general damages one element they 
should consider was the pain, if any, which plain- 
tiff was reasonably certain to suffer in the future 
and [36] refusing to give the instruction requested 
by appellant that in assessing general damages the 
jury should compensate plaintiff only for such 
pain, suffering and anxiety, if any, as plaintiff 
suffered in the past. 

(c) Instructing the jury, over appellant’s objection, 
that the general damages they may award plain- 
tiff may be as much as ten thousand dollars 
($10,000.00). 

* * * * * * * * * 

Dated: 19 July 1946. 

JOHN L. WHEELER 
JOUSDY, TE SOI ISG 
Attorneys for Defendant and Appellant 
Sears, Roebuck and Co. [38] 
Received copy of the within document Jul. 20, 1946. 
Chase, Barnes & Chase, MD. 


[Endorsed]: Filed Jul. 20, 1946. [39] 
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CerR TIRNIGATE OF CLERK 


I, Edmund L. Smith, Clerk of the District Court of 
the United States for the Southern District of California, 
do hereby certify that the foregoing pages numbered from 
1 to 39 inclusive contain full, true and correct copies of 
Complaint for Damages; Petition for Removal to the Dis- 
trict Court of the United States; Order of Removal to 
United States District Court; Certificate of Clerk of the 
Superior Court to Removal Papers; Answer to Complaint; 
a Portion of the Requested Instructions; a Portion of 
the Objections to Instructions Requested by Plaintiff; 
Verdict; Judgment on Verdict; Notice of Appeal; State- 
ment of Points and Designation of Record which, to- 
gether with copy of the reporter’s transcript of the trial 
on May 8 and 9, 1946, and the original exhibits, trans- 
mitted herewith, constitute the record on appeal to the 
United States Circuit Court of Appeals for the Ninth 
Circuit. 

I further certify that my fees for preparing, comparing, 
correcting and certifying the foregoing record amount to 
$7.95 which sum has been paid to me by appellant. 

Witness my hand and the seal of said District Court 
this 29 day of July, A. D. 1946. 

(Seal) EDMUND L. SOUTER 

Clerk, 
By Theodore Hocke, 
Chiet Deputy Clem 
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Plitlevoft District ConurtyandsGause. | 
Honorable Paul J. McCormick, Judge Presiding 


REPORTERS TRANSCRIPROF PROCEEDINGS 


Appearances: 

For the Plaintiff: Chase, Barnes & Chase, by Robert 
He iocore, Jr., Esq: 

For the Defendant: John L. Wheeler, Esq., and John 
G. Sobieski, Esq. 

Los Angeles, California, Wednesday, May 8, 1946. 
10°00 A. M. 

(A jury was duly empaneled and sworn.) 


Mr. Moore: Your Honor please, I don’t know whether 
an opening argument is in order in this matter, but I 
wish to state that I waive opening argument at this time. 
I think your Honor has stated the issues very well. 


The Court: The defendant, if he desires to make a 
statement, may make it later on. 


Mr. Wheeler: I have no desire to make it. 
The Court: Very well. 
Mr. Moore: I will call Mr. Hartley, please. 


Dh OE RICA RT rE YX. 


the plaintiff herein, called as a witness in his own behalf, 
having been previously sworn, was examined and testi- 
fied as follows: 


Direct Examination. 


The Clerk: State your name, please. 
The Witness: Frederick Hartley. 
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(Testimony of Frederick Hartley) 


By Mr. Moore: 
QO. Mr. Hartley, you are the plaintiff in this action 
against the Sears, Roebuck & Co.? 
Yes, sir. 
Where do you reside? 
338 East Beverly Boulevard, Pico, California. [2*] 
What is your business or occupation? 
I am a tool and diemaker. 
For how long have you been so employed? 


> 10 > OPO > 


All my life, from when I went to work when I was 
sixteen years old. 

Q. Now, I notice that you are wearing a hearing aid. 
For how long a period of time have you been wearing an 
aid? 

A. I bought my first hearing aid around 1939, 1940, 
or thereabouts. I don’t remember the exact date. 

©. Now, on or about the 13th day of October, 1945, 
did you have occasion to go to Sears, Roebuck & Co.? 
NESS, Sie; 

Which one of their stores did you go to? 

On Olympic Boulevard, their main store. 
What was your purpose in going there? 

To buy batteries for my hearing aid. 

You were wearing a hearing aid at that time? 
NSS, Sic. 

What kind was it? A. An Acousticon. 
Was it an air conduction or a bone conduction 
type of hearing aid? 


OO POFO POLY 


A. It was a bone conduction, one I held over my head. 


*Page number appearing at top of page of original Reporter’s Transcript. 
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(Testimony of Frederick Hartley) 


Q. On which side did you wear it? 

Pome ithcmectac. | 3) 

©. Prior to October 13, 1945, had you worn an air 
conduction hearing aid? eve ING. Sie 

QO. Now, will you please tell the court what you did 
on the 13th of October, 1945, with respect to the pur- 
chase of batteries? 

A. Well, the wife and I went over to Sears, Roebuck 
to get some batteries, because we were going to a show 
and I wanted to be sure my hearing aid would work and 
the batteries wouldn’t run down. So | went in to buy 
batteries. 

Q. What time of the day was it when you went in 
there? 

A. It was between 8:00 and 8:15 in the evening. 

QO. What occurred, if anything, about that time? 

A. I inquired where the batteries were, and I went 
over to the place where they sold the batteries and I asked 
the salesman there to sell me some batteries. 

©. Can you describe the place at which the batteries 
were located? 

A. Well, it was on the first floor, as I walked in, and 
it said, “Optician Department” or “Optical Department,” 
and I inquired where it was, and they told me, and I went 
over there and I inquired about the batteries and bought 
some batteries. 

Q. Was the place enclosed or was it open? 

A. It was enclosed. It was in the store proper. [4] 

©. I mean within the store itself was it enclosed 
either by partitions or was it open? 

A. Not where I was buying the batteries. That was 
in a case right on the floor. 
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(Testimony of Frederick Hartley) 


Q. What happened after that? 

A. Well, I bought the batteries and the salesman 
asked me if I had tried the Zenith hearing aid, if I had 
had a demonstration. 

Q. Do you know the person to whom you spoke at that 
time? ome Yes, sir. 

What was his name? 
His name was Owen. 


Do you know his first name? 


1 PIO 


No, I only know his name by the receipts I got. 


Q. Do you know whether he is in the court room at 
this time or not? A Hess sit. 

Mr. Moore: Mr. Owen, will you rise, please? 

(The person indicated did as requested. ) 

Q. By Mr. Moore: Is this the gentleman to whom 
you refer? Agen eS site 

Q. Thank you. Now, will you tell us what happened 
aioeee weenen |[5| 

A. He told me about the Zenith hearing aid, that it 
was a wonderful hearing aid, he was wearing one him- 
self, and would I like to try one. 

Q. Now, at that point, did you ask Mr. Owen re- 
garding a hearing aid? 

A. Well, no. I just walked in the store and I bought 
the batteries, and there were Zenith batteries and other 
batteries there, and he asked me if I would like to try a 
Zenith hearing aid. 

Q. Proceed, please. 

A. I said, ‘““Why, sure. Where do you try them?” 
Then there was a little enclosed room there to his left, 
and he said, “Right in here.” So I went in there and he 
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(Testimony of Frederick Hartley) 


tried the hearing aid on me, and he asked me if I was 
wearing a bone conduction, and I said, “Yes.” 

Q. Did you have your bone conduction hearing aid 
on at that time? 

A. Yes, sir. So we tried the Zenith hearing aid, 
and he asked me how I liked it, and I said, “Fine,” that 
I could hear a lot better with it. 

Q. In trying on the Zenith hearing aid, what, if any- 
thing, was done preliminary to your trying it on? 

A. What was it? 

QO. Was anything done? Did he just place the aid 
on your head? [6] 

A. We just took the aid and the wires that go with 
it, the battery, that connect the battery, and lay the hear- 
ing aid down, and you put the earphone or earpiece up 
to your head or ear, whatever the case is. 

Was that all that was done? 

That’s all. 

What, if anything, further occurred? 

Well, we got to talking about the different kinds 
of hearing aids, with bone conduction and air conduction. 


> 10 PO 


Riewsaid, Wid you ever try ai condtction®’ 1 said, 
“Well, no. I have always had the bone conduction,” the 
one that goes over here (indicating). 

©. Indicating over your head? 

A. Over your head, and it is held with a band. and 
there is a lot of pressure all the time. So I mentioned 
that it would be nice if I could hear with the air con- 
duction. He said, “Well, Zenith has a standard earpiece, 
and” he said, “it doesn’t—it only costs $3.00 extra.” So 
I says, “If that is all it costs, I might as well buy that 
HOGn ¢ 
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(Testimony of Frederick Hartley) 
So I was trying that on, and he says, “Well,” he says, 


“they generally have a mold made so they can hear much 
better, because it fits your ear.” So I decides to have a 
mold made. 

Q. What did you tell him in that regard? 

A. I told him I would have a mold made. And 1 
says, “Where do you get them?” He says, “We make 
them.” I asked [7] him if they made them right in there. 
He said, “We make the impression right here, and you 
get it in four or five days.” 

QO. At that time did he tell you how the impression 
was made? A. No, sir. 

QO. What, if anything, further occurred? 

A. Then I decided to have a mold made, and I asked 
him how much it was. He says, “$6.00.” So I says, 
“All right, I will buy one.” 

Q. Now, may I ask you at this point whether the 
mold was for your left ear or your right ear? 

AY it was for my fight car 

Q. What, if anything, had you said to him regarding 
your right ear? 

A. He asked me which ear did I hear best out of, 
and I told him my left ear. So, naturally I had a mold 
made of my right ear. 

©. All right. What was done in that regard? 

A. Well, he told me to lay my head down on the pillow 
on the table or on the desk there, and I did. 

©. Was this table in this enclosure that you refer to? 

A. Yes, sir. 
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(Testimony of Frederick Hartley) 


QO. Now, did Mr. Owen tell you who he was, or what 
relationship, if any, he had to Sears, Roebuck? [8] 

A. No. He just told me he wears one himself, and 
he is selling the hearing aid, and that’s all. 

Q. All right. You say you laid your head down on 
the table? A. Ona pillow. 

Q. Will you explain what you did in that regard? 

A. Well, I was facing him, like I am facing you now, 
and he was on my left. He puts a pillow on the table, 
and I laid my head down, my left side of my head down 
and face the wall, and from there he started working on 
nly ear. 

QO. What did he do in that regard, if you know? 

A. I couldn’t tell you. My head was down, and I 
was just letting him do what he wanted. 

QO. Well, during the process that went on, did he 
talk to you? A. Well, yes, he was— 

©. Did he tell you what he was doing? 

A. Well, no. He was just walking around there, and 
I can’t remember what the conversation was, what he 
says. 

QO. What, if anything, did you feel? 

ee Did tink ¢ 

Q. No. What, if anything, did you feel as he was 
working there? 

A. Well, I felt him touching my ear, my head, and 
maatseall, [9] 

Q. Did he tell you at that time how he was making 
the mold? Ao Oh no; sir. 

©. Did he explain to you what it was for? 

A. No, sir. . 
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(Testimony of Frederick Hartley) 


Q. All right. What happened after that? 

A. Well, he got all through, and I says, “Well, that 
didn't take long.” He says, “No.” Then I says, “Well, 
I might as well have one made of the other ear too, so 
I can change off.’ I said, “Would that be a good idea?” 
And he says, “Yes.” 

Q. At that time did you see any mold? 

A. Well, I can’t recollect it now, because I have seen 
the one they sent me. I don’t remember whether [ seen 
it when I was there or not. I just didn’t notice. 

Q. All right. Now, what happened? 

A. Well, then he says, “Well, it is getting late. We 
haven’t much time,” he says, “but if we hurry up, we can 
get through in time. It is getting late.” 

©. Did he say what time they closed? 

A. He said at 9:00 o’clock they closed. 

Q. Do you know what time it was when you had this 
conversation regarding hurrying up? 


No. What time it was, exactly the right time? 
Ves, [0] eae Olly 110, 
Approximately? 


I wouldn’t—I couldn’t tell you. 
Then what was done? 
Well, then I went on the other side of the desk, 
and he put another pillow there, and I laid the right side 
of my head on it, and he went through the same pro- 
cedure he did with the right ear. 

©. Did you feel anything at that time? 

A. The only thing, when he put it in the left ear, I 
felt it was warm here (indicating). It was a little dif- 
ferent from in the right ear. 


> PIO > 
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(Testimony of Frederick Hartley) 


©. You are pointing just below your ear? 

A. I felt it down here (indicating). 

Q. Just underneath your ear? Bo Ses, 

QO. Do you know what, if anything, he was placing 
in your ear? A. No, sir. 

Q. All you know is that it felt warm; is that correct? 

A. Yes, sir, it felt warm. 

Q. Did you say anything to Mr. Owen at that time 
about it feeling hot? jC (oy 

Oe itamnext cceurred? [11] 

A. Well, then we waited a minute or so, and in the 
interim the telephone rang, or something, and he was 
going out while he was working on me, and he came 
back andi said, Yourare quite a busy man.” He says, 
“Yes.” He made a remark that he was awfully busy. 


Did he leave you more than once? 

About twice. At least twice. 

How long was he gone on each occasion? 

About a minute or two. 

All right. What next occurred? 

Well, then like I said, he came back and poured this 
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cri imemiy ear, and if felt a lithe warn, and that’s all. 
I didn’t know whether it was all right or not. I didn’t 
make any comments or anything, and then he must have 
took them out and laid them out, and, as I say, I can’t 
recollect. 

Q. Did he do anything with respect to your ear after 
this warm sensation? 

A. He just waited a while, and I could feel him pulling 
something out. 
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Q. Had you felt something on the right side, when 
he worked on your right ear? 

A. Well, practically the same thing, yes. 

Q. Do you know what he pulled out of your left ear? 

A. No. I assumed it was a mold or an impression. 

©. Well, immediately following his pulling this out 
[12] did you observe what he had? 

A. No, I just—he put it down on the table and said, 
SV clipethnecre they ave. 

Q. And what did you observe on the table? 

A. I didn’t take much notice. I just seen like a bunch 
of clay, or something; a cast. 


Did he tell you what they were? 


©. What color was it? 

A. Well, it appeared white. Idon’t know. I couldn’t— 
Q. You say it looked like clay? 

A. Clay, or— 

©. Did you touch it? EN (On, ie, 

QO. 

A 


He said they are impressions. He said, “We will 
send these away to the laboratory, and in about four or 
five days you will get your earpiece.” 

©. How many of them were there? A. Eo 

Q. All right. Then what occurred? 

A. Well, then he said that was all, so— 

©. May I ask you this: Was your wife present at 
any time during this process? 

A. Well, I asked him how much it was going to be. 
So the hearing aid was $50.00, and the extra piece for 
the air conduction was $3.00 or $3.50, and taking an im- 
pression of my [13] right ear was $6.00, so that it come 
to $59.00 or $60.00. So we didn’t have our check book 
or any way to pay him. So we asked him how could we 
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pay them. He said, “If you have a checking account, 
you can go up to the office and they will give you one of 
the checks, and you can make it out.” So my wife went 
up and made out a check for $60.00. 

©. And was she gone while the impressions were 
being made? Me SS, 

Q. This earpiece that cost you $3.50, what was that? 

A. Well, you see, they sell you an earphone for $50.00, 
with either one, a bone conduction or a thing to put in 
your ear for air conduction. So I took the $50.00 one 


with the bone conduction, and then paid him the extra 
$3.50 to get the both of them. 

©. But what is this earpiece you refer to? 

A. It is just a little piece of plastic with a rubber 
on it that anybody can use or stick it in their ear. It is 
just a conventional piece. 

Q. Do you have one at this time? 

A. Oh, no. I got one home. I never used it. 

Q. All right. Now, when you were through did your 
wife return? 

A. Well, while she was gone and made the check out, 
I decided on having the other one made and we paid him 
cash [14] for the other one. When she returned we were 
practically through with the fitting. 

©. Had the store closed as yet? 

A. Oh, no. He says, while he was making out the 
bills and we were paying him, he says, “We haven’t got 
much time. If we don’t hurry up, all the lights will go 


out in the place,’ and he says, “then we won’t be able to 
see what we are doing.” 
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Q. Now, at that time did you have the sensation that 
you experienced in your left ear continue, that of being 
warm? 

A. Well, on the way out I] remarked to my wife, I 
says, ““This side feels funny, just like as if I was out 
swimming and it feels like I got water in my ear.” And 
I kept tapping my head to see if I could clear it up. 

©. Are you pointing to the same place below your 
left ear that you did when you described the warm sen- 
sation? 

A. No. It was in there, and it felt like it was all 
blocked up. 

©. I say, You are pointing to the leit side=aremyem: 

Een cs: 

©. Did you tell Mr. Owen at that time about the sen- 
sation? 

A. Oh, no. It was after I left him that [kimdmen 
felt that. I didn’t have much time to tell him. We had 
fOweer Cut o1 tuere, 

©. While you were observing these two clay-like molds 
[15] on the table did you notice whether anything was 
attached to them or not? A. 1 couldnt sayz 

©. To the best of your recollection? 

A. Well, no. I just noticed them there, and like I 
said, I didn’t take particular notice. 

QO. Now, had you had any molds made for your ears 
prior to October 13, 1945? A ING, Str, 

Q. I believe you said you had not had an air con- 
duction hearing aid prior to that time? 

A. No, sir. 
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Q. Prior to October 13, 1945, had you been able to 


hear without your hearing aid at all? 

A. Oh, I took it off occasionally, when it was—when 
I didn’t have company, or nobody was around, because 
the pressure, it kind of makes your head sore. So I used 
to take it off a lot when I would be alone, or with my wife 
at home, or something. 

Q. What, if anything, did you hear without your 
aid? 

A. Well, I couldn't hear everything, but I could— 
my wife could make me hear her by shouting and talking 
loud to me. 

©. Do you know how close to you she would have to 
be in order to make you hear, that is, prior to October 
13th? [16] 

A. She could be in the same room with me or just 
step into the next room and talk in a loud voice, and I 
would hear. 

©. Now, you have indicated that you told Mr. Owen 


that in your right ear your hearing was not as good as 
in the left. Upon what did you base that statement? 

A. Well, from the first time 1] noticed I was getting 
hard of hearing. I went to bed one night and set the 
alarm clock, and in the morning I didn’t hear it go off, 
and I didn’t hear the clock, and I was laying on my right 
ear, and I jumped up to shake the clock, and when I 
jumped up I heard it. I did that a couple of times, and 
then I remarked to my wife, “Gee, I am losing my hear- 
ing; my hearing in my right ear.” 
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Q. Now, what occurred after you left Sears, Roebuck 
& Company store on October 13, 1945? 

A. Well, on the way home we went to a moving 
picture show. 

Q. What, if anything, did you notice with respect 
to your ear? 

A. Well, I tried—I had the new hearing aid in the 
box, and I was trying to see how I would hear by putting 
the plug in that comes with the hearing aid in my ears. 
And tf I put it in my right ear, | could hear auliitlewien: 
not too good, and when | put it in my left ear, I didn’t 
hear thing. And I told my wife, “Gee, these things are 
no good. I can’t [17] hear anything.” 
old one then, the one I had before. 


So I used my 


©. When you left the store, you indicated you felt 
a sensation on your left side as if you had been in swim- 
ming. Did that condition continue? 

A. Well, I went to the show, and it felt like—just the 
same way like I told you, and it felt that way that night, 
and I went home and went to bed. Then when I got 
up the next morning— 

What time did you get up the next morning? 
What time? 

ies: 

Oh, about 9:00 o’clock; Sunday morning. 

Had you felt anything during the night? 

No, I slept alright. 

All tight. Proceed: 

And I got up, and there was a funny feeling, like 
I was enclosed, you know, like in a stuffy room. I didn’t 
feel like I always felt. 
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©. Where was that stuffy feeling? 

A. Well, in my head. 

Q. On which side? 

A. Well, it just felt like 1 wanted to get out or get 
away from something. So I asked my wife to look in 
my ear, 

©. You keep touching your left ear. Do you mean 
by [18] indicating that that you felt it on your left side? 

A. Well, yes. 

©. And did your wife look into your left ear? 


Pee co sli eelelaid iny ead Gn the tapleyeand she 
looked in it while we were eating breakfast. 


Q. Do you know what she found, if anything? 

A. She said it was all stopped up. 

Mr. Wheeler: If your Honor please, I submit that 
this is hearsay, this conversation as to what his wife told 
him she found upon examination of the ear. 


The Court: Yes, I think so. That would not be a part 
of the res gestae. 


That was the day following, was it not? 

The Witness: Pardon me? 

The Court: That was the next day, wasn’t it? 

The Witness: That was the next morning. 

The Court: Was that Sunday morning? 

The Witness: Sunday morning. 

The Court: Objection sustained. 

Q. By Mr. Moore: What, if anything, did your wife 
do with respect to your left ear? 

A. Well, I asked her if she could see anything. 
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Q. The judge has ruled that the conversation between 
you is not admissible. Did your wife do anything with 
respect to your left ear? [19] 

A. Well, she got a bobbie pin and went inside to touch 
it and said it was all hard in there. 

Q. Did you hear anything yourself when she went in 
with the bobbie pin? 

A. Yes, it felt like a stone wall. 

Q. Then what, if anything, did you do? 

A. Well, she wanted me to go to a doctor, to try to 
get it out. 

Did you go to a doctor that day? 


I didn’t know of any doctor, didn’t know where 


2 


Did you go to the doctor that day? 

No. 

All right. Was your ear bothering you at all? 
Oh, yes. 

What sensation, if any, did you have? 


>I PO rOR >O 


Well, it wasn’t a bad pain, but it was something 


that I felt, hke I wanted to get out of there. 


ct 


All right. Did you go to a doctor at all? 
The next day. 
On Monday? A. On Monday. 
October 15th? Xo What semen 
Prior to the time you went to the doctor, did you 
continue to feel the sensation you refer to? [20] 

A. Oh, yes. My boss called me up, and I had to go 
up to my place of employment on Sunday to work on a 
job, get a job going, and I told him, I says— 
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©. My question was: Did you continue to feel the 
sensation as if something was bothering you? 
Oh, yes, it was bothering me. 
And then you went to a doctor on Monday? 
ies) sit. 
To whom did you go? 
To Dr. Ghrist in Glendale. 
At what time of day did you go to him? 
ihad ane appointment at 2°30 in the aiterncon. 
How was your ear feeling at that time? 
Well, it was getting—feeling like it had something 
in pie and I wanted it to come out. 

©. Did you see Dr. Ghrist? Dn SHES) SN 

QO. What, if anything, did he do for your 

A. Well, I waited for a while, and then he called me 
in his office, and he asked me what happened, and he looked 
in my ear, and he said, “Mercy.” 

Q. Did you tell him what had ocurred? 

Big MGS. 

Q. And after looking in your ear what else did he do, 
if anything? [21] 

©. Well, he says ever since he left medical school he 
never had any use for some tools that he brought out to 
get this stuff out. He said he never thought he would 
ever get to use them, but he said now they would be 
coming in handy. 

Q. What, if anything, did he do? 

A. He tried for about a half an hour to get it out 
and couldn’t get it out. 


Q. Did you observe what he was doing? 
A. What? 
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Q. Did you observe what he was doing? 

A. No. There was a couple of nurses holding my 
head. I had my head down on the side, and they were 
holding it. 

Q. Did you feel anything in your ear? 

Pee ey alett ear. 

Q. What did you feel? 

A. Well, he was digging in there, trying to get this 
obstruction loose. Then he told me to go sit down and 
wait, and let me wait around there. 

Q. What, if anything, else occurred? 

A. Then in about a half an hour he poured some 
stuff in, and about a half an hour later he started work- 
ing on me again. He had a few other patients in, and 
then he started working on me again, and in all that 
time he kept working and kept digging, and I broke down, 
I couldn’t stand the pain any more [22] 

QO. Well, what occurred? 

A. He said I have to go to the hospital. 

(Witness weeping. ) 

QO. Well, did you go to the hospital that day? 

A. No, the next morning ate 00 @ clode 

Q. All right. Did your ear bother you during the 
night? 

A. Well, sure. He made it hurt. 

O. So then the next day you went to the hospital, and 
what, if anything, was done? Where did you go? Which 
hospital? 

A. Physicians and Surgeons Hospital in Glendale. 

Q. What, if anything, was done there, and by whom? 

A. Well, I went there and I went to the desk and told 
them I was sent by Dr. Ghrist, and they put me to bed. 


vs. Fred Hartley 49 


(Testimony of Frederick Hartley) 


Mies Cough meu think it 1s) about time for our recess. 
Mr. Moore, we will take our morning recess. 

Ladies and gentlemen, we will take a recess for a few 
minutes, five or ten minutes; not to exceed that, Mr. 
Bailiff. 

During the recess, and whenever you separate from one 
another, in the jury box and during the trial of this 
case, do not talk about the case or suffer yourselves to be 
spoken to or approached by any person concerning the 
case or anything involved in the trial of the case, and do 
not form or express any opinions on the case until it 
is finally submitted to you. Please occupy the jury room, 
ladies and gentlemen, during the [23] recess. 


(A short recess was taken.) 


The Court: All present. Proceed. 
Mr. Moore: Miss Reporter, will you please read the 
last question and answer? 


(ite record was read. ) 


QO. By Mr. Moore: What happened then, Mr. Hart- 
ley? 

A. They gave me something to take, with a needle, 
and put me on an operating table; a wheel-chair, you 
know, a thing they lay you down on and wheel you out. 
Then what occurred? 

I don’t know. I went out. 

When you came to, where were you? 

Well, I was at the same place. I thought I was 
going to get up and go home, and I got up and thought it 
was dinner-time and it was the next morning. I didn’t 
remember anything until the next morning, you know, 
everything was—well, I got up and fell down, and went 
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back to bed, and they told me I had been asleep all the 
time, the other patients. 

OQ. This was on Tuesday, the 16th, you went to the 
hospital ? fe, YES, 

Q. And when you refer to the next morning, that is 
Wednesday, the 17? A. The 17th. [24] 

©. When did you leave the hospital? 


A. The same day, at noon-time. 
Q. On the 17th? 
A. I went to the hospital on a Tuesday, and I left 


the next day around noon-time, on a Wednesday. I had 
to wait for the doctor to come and discharge me. 

QO. How did you get home? 

A. J drove my car. I went to the hospital myself and 
went home myself. 

OQ. Now, how did your ear feel when you left the 
hospital ? 

A. Well, when I got up in the morning in the hospital 
the pillow was all blood, and it was just, you know, like 
a dull ache. 

Q. Now, how long did you continue to have trouble 
with your ear? 

A. Well, I had to keep going to the doctor. So about 
two or three days after the operation I went back to the 
doctor. 

Q. When you say “the doctor” you mean Dr. Ghrist? 

A. Dr. Ghrist, yes. And he says, “How do you feel?” 
I says, “I am dizzy. I feel like everything is going 
around.” 

Q. Did you feel dizzy when you left the hospital? 

A. No. Well, I didn’t feel good. 
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©. When did this dizziness first come on? 

A. Well, I can’t remember. You know, I was all 
upset. 

QO. But at the time you went to the doctor two or 
three [25] days later you were feeling dizzy, were you? 

Pe Yes. 

QO. What other sensations, if any, did you have? 

A. Well, the ear was paining. Naturally, it ached, but 
I could stand it. 

QO. Were you taking anything? 

A. No, only when I went back he looked in and he 
says, “You have got an infection now.” 
That is when you went back the first time? 
BVicG. 
What, if anything, did the doctor do at that time? 
He just looked in there and gave me a prescription 
for sulfa drugs, and told me to take them. 
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Q. Did you purchase the sulfa drugs? 

ee Yes, 

Q. And did you take them? IN NERS 

QO. All right. When did you see the doctor again? 

A. Well, he kept—you know, he told me like—I don’t 


remember the days, but he said about three or four days 
later I had to go back again. 
Did you go back? A. Qh, yes. 

O. What, if anything, did he do for you at that time? 

A. Just looked in there. [26] 

Q. How did you feel between the time of your first 
visit to him and your second visit to him, after you came 
home from the hospital ? 

A. Well, it started—my ear stopped running, and it 
felt closed up again. 


ore 
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QO. Did that condition of running stop for a while, 
and then start again? 

A. It stopped, yes. Then he looked at it and he says, 
“Tt is coming along pretty good.” 

O. How many more times did you go to Dr. Ghrist? 

A. I kept going, I can’t remember, about four or five 
times I kept going to him. 

QO. Over what period of time? Over how long a period 
of time? 

A. About two to three weeks. 

Q. During that time how did you feel? 

A. Well, about five or six days after the operation my 
ear started to bother me again, and so— 

QO. When you say “bother me,” what do you mean? 

A. Well, my head started to fill up and my ear started 
hurting again, and the doctor—I could not get the doctor. 
He was gone away, or something, and I didn’t have an 
appointment until about Monday, and so [ didn’t know 
what to do, see, and so I went and took some more sulfa 
drugs because I thought the infection was coming again. 
I could not get the doctor, [27] and so that would be like 
on a Thursday that I couldn’t get the doctor, and so on 
that Saturday night something seemed to bust in my ear, 
like it opened up, and then it started to run again all over 
the pillow, and then I felt all right. 


Q. Then that seemed to relieve the situation? 

AX, “Witeve rohieved| ith. 

Q. How long did it continue to run on that occasion? 
A. Did it run? 

Oe Yes 

ie 


Well, I went to bed, and when the stuff was 
coming out I felt better. 
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Q. How long did that running occur? 
A. Just about one night and part of the next day. 
Q. Did you see the doctor after that? 

A. Yes. I felt good then. 

Q. About how long was that after leaving the hos- 
pital ? 

A. Well, that might have been Monday right after 
that Saturday night; then Sunday, and I think it was 
about Monday or Tuesday. I don’t remember. 

©. About how many days or weeks after you left 
the hospital was the occasion of the breaking in your 
eat | 

A. Oh, that happened about—oh, about seven or eight 
days after the operation. 

Q. Then did you see the doctor any further after 
that? 

A. Oh, yes, about three or four more times. [28] 

Q. What, if anything, did he do to you each time you 
went there? 

A. Never done anything; just looked at it. 

©. Did he give you any other medicine, other than the 
sulfa? 

A. No. He told me not to take any more sulfa drugs. 

OQ. Do you recall of your going to him any further 
now ? 

A. No. He told me not to come back, but I never 
went back to him because— | 
_Q. Do you recall approximately the date of your 
last visit to him? 

A. No, I don’t remember. I didn’t mark it down. 
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QO. Now, do you know how much you spent for your 
medicine? 

A. Well, the first time my wife bought them, and I 
think it was about $1.00 for the pills, and then I bought 
another dollar’s worth after that. 

QO. $2.00 for your medicine? A. See 

Q. Did you have an anesthetist in the hospital? Do 
you know whether you had a person, a doctor or a person 
who gave you an anesthetic? 

A. Yes. I got a bill for $20.00 for some lady doctor 
that gave me an anesthetic. 


Q. And did you pay that? [29] A. Gs 

Q. And did you receive a bill from Dr. Ghrist? 

Ee Yes. 

QO. What was the amount of that bill? 

A. $45.00. 

©. Have you paid that? Ae Ves: 

©. Did you have a hospital bill at the Physicians and 


Surgeons Hospital? 
A. I had to pay before I went in. 
©. What was the total amount of that, if you knew? 
A. I think I paid $20.00 going in, and a couple of 
dollars coming out. 


Mr. Moore: Excuse me, your Honor. 


(Thereupon, certain documents were handed to op- 
posing counsel. ) 


Mr. Wheeler: I will stipulate to that, counsel. 


Mr. Moore: The two receipts, your Honor, total 
$24.06. 
The Court: That is the hospital bill, is it? 
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Mr. Moore: That is the hospital bill, yes. I am going 
to have the doctor here this afternoon, who can verify the 
doctor’s and the anesthetist’s bill. 

©. By Mr. Moore: After the last time that you saw 
Dr. Ghrist, did you have any further trouble with your 
eaueyour leit ear: [30] 

A. After the last time? 

Ol, Sees. 

A. Well, just an annoying feeling, but I figured it 
would get better by itself. 

Q. What do you mean by that type of feeling? 

A. Well, when I was all through and I got the stuff 
out, and he told me I was all right, he told me, “You are 
all better now,” and he says, “You can come back in a 
couple of weeks and let me look at it.” So then all I have 
is a little, you know,—I have a feeling over here (indi- 
cating) all the time. 


Q. You are indicating by running your hand over your 
hair? 

A. Like a fly, or something, was bothering me all the 
time. 

QO. When did that sensation start? 

Pe itstarted right alter. 

Q. You mean right after the incident you have re- 
merred te on October 13th? 

A. After that, sure. 

©. And how long did it last? 

A. Up until about five or six weeks ago. It didn’t 
bother me. Just that annoyed me is all; no pain. 

QO. Was that over your left ear? 

A. Yes, right here (indicating). [31] 
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The Court: He puts his hand over the parietal region 
of the head. Is that correct, Mr. Wheeler? 

Mr. Wheeler: Yes, your Honor. 

OQ. By Mr. Moore: Have you felt anything else since 
the last time you went to the doctor? 

A. No, sir. 

Mr. Moore: That is all. 


Cros<-xaimination: 


By Mr. Wheeler: 
Q. Mr. Hartley, you stated that you are a tool and 


diemaker, are you? emeeeS.) Sit. 
OQ. What type of dies,—what type of work does that 
involve? A. What type of work does it call for? 
Omeues 


A. Well, anything that is fabricated has got to have 
tools made in order to fabricate it, if it is out of metal or 
any kind of plastics, or anything. 

And what is your particular specialty? 

I can’t hear you. You will have to talk louder. 
What is your particular specialty? 

Diemaker; tool and diemaker. 

Well, do you make any particular type of dies, or 
all ore ou hes 162] 

A. All types of dies. Right now I am making plastic 
dies, for plastics. 

Q. During your experience you have made dies out 
of metal, have you? A. Metal. 

Q. And dies out of plastics? 

A. No, I make dies to make plastics. 

OQ. Then all of the dies you make are made out of 
metal ? A. Steel. 
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Q. Steel. And what particular type of dies are you 
making or for what kind of products at the present time? 
At the present time? 

SES, A. For thermostatic plastics. 

And what type of a die would you make? 

What type would I make? 

Yes. What would you make for that instrument? 
Well, I could make anything that is put before 
me, or if you want to make any kind of an article, I make 
a die to make that article. 

A die is similar to a mold, is it not? 

No. 

What is the difference? 

Well, a die, they use that for production. 

Wes, [a3] 

And in order to make a die for a mold, it is like 
anything else, you have got to make a finished article 
backwards, in other words. 

Ores, 

A. And there has got to be ejections, and there has 
got to be feers, and it is quite a study. And there is all 
kinds of things come up that you have to know, so as to 
make them out of steel. 

Q. What do you make the die from? 

A. What do me make it from? 

Q. Yes. Suppose you have a product you want to 
make and you want to make a die for it, how do you go 
about it? 

A. Well, you got—you just make a mold. You make 
your die, and you figure it out, you lay it out, and figure 
whether it can be molded or not, and you rework the 
product in order to make your mold and make your die. 


>1O > OO > 
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First you make a mold then, do you? 

No. 

What do you do to make your die? 

What do I do to make the die? 

Mes: 

First, you have got to get your steel, and you have 
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got to machine all your steel up. Then you have to make 
your cavity, then you have to make cores, and you have 
to see that the die works together, that it is all automatic, 
[34] that it closes and it opens, it ejects, that it takes the 
pieces and is ready for the mold all in one operation. 

Q. Well, do I understand you then that you do not 
make a mold from which you make the die? 

A. No, sir. 

QO. How long have you been doing this type of work? 

A. Well, that is my trade. All my life since I was 
16 years old, and I am 47 years old now. 

Q. You are presently employed where? 

A. At the Muntz-Sparks Company. That is the 
Muntz-Sparks Tool and Die Company at Pasadena. 

QO. And it is at that plant that you make the dies for 
plastic material? 

A. I make the dies in the machine shop and they go 
to another factory, where they take the dies and they 
eject plastics from the dies so that it makes a thermostatic 
plastic. 

QO. You are interested in that line of work, are you 
not? A. Yes, sir. 

QO. And interested in the problems that arise in the 
making of dies? A Whatsrrieinte 

Q. What is your job rating, or what is your position? 

A. My position at the present time? 
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Om ves, 
A. Iam foreman. I am the foreman of the die shop. 
[35] 


O. And does that involve supervision of work of other 
men? 

A. That’s right; supervising the work, laying it out, 
and seeing the men do the work right. 

QO. Now, prior to your employment at this place in 
Pasadena, where were you employed? 

A. Iwas employed—just before that I was in business 
for myself, making dies; hiring machinery and making 
dies for the same people I am making them for now. 

Q. So you have been in this business,—I mean on your 
own and in the capacity of— 

A. Of having people, and before that I worked for 
Wilcox Plastic Company, 

OQ. Where is that? 

A. That is in East Los Angeles on Goodrich Boule- 


©. And you were a tool and diemaker there? 

A. That’s right. 

Q. Were you a foreman in that place? 

A. No, I wasn’t a foreman; just a tool and diemaker. 

Q. Now, you stated, I think, that the first time that 
you noticed that you were losing your hearing was some- 
time when you had an alarm clock and you wound the 
alarm clock and couldn’t hear it run? 


Pee Mat cenioiit, 

When was that incident? [36] 
When? 

VES, A. Approximately? 
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Owes: 

A. Oh, around 1934, ’35, or ’36, somewhere around 
che ner 

QO. And did you notice after that that it became in- 
creasingly difficult for you to hear? 

A. Oh, sure. Not too bad. I kept getting hard of 
hearing. 

©. In other words, it became more difficult for you 
to hear as time went on? 

A. Yes, people kept asking me, “Don’t you hear me?” 
And I didn’t hear them. 

©. You found that you weren’t hearing what people 
said to you? 

A. Only what they told me, that they talked to me. I 
only hear what I heard. You know, if people talked to me, 
I heard them, and if I didn’t hear them, I couldn’t. I 
wouldn’t know whether I heard them or not. I don’t 
know. 


Q. Did you at any time notice whether there were any 
particular types of people that you couldn’t hear? 

A. I wouldn’t know. Just people kept shouting at me 
and telling me I was— | 
QO. And when they shouted at you, did you hear them? 
[37] 
Why, sure, if they talked loud. 
©. Where did they have to stand? 

A. When was this? Where did they have to stand 
when? 

QO. When they shouted at you so you could hear them. 

A. Well, I wouldn’t know they was shouting. They 
would just tell me they were talking loud. 


o> 
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Q. I see. Now, when did you first start to wear a 
hearing aid? 

A. Well, I went to the Veterans Hospital in 1938 and 
they told me that it was nerve deafness, or something, 
and it was just the right ear. I went to get a repair on 
iny side, and then I kept, you know, having difficulty hear- 
ing people, and, you know, people passing remarks, so I 
bought a hearing aid. That was around 1939 or ’40. 

©. And what type of hearing aid did you buy? 

A. A Western Electric carbon set. 

Q. Did you have any difficulty in hearing after you 
used that hearing aid? 

A. I didn’t use it much. 

QO. When did you use it? 

A. Well, whenever I wanted to hear, make sure I 
wouldn’t miss anything, like if I go to a meeting or if I 
thought I would need it; you know, like if I would go to 
a hall or there would be a meeting, or a show, or I really 
wanted to hear good, I would wear that. [38] 

Q. Did you wear it at work? A. No. 

©. Did you wear it at home? 

A. Well, only when my wife would tell me to put it 
on and say, “Why did you buy it for, if you don’t wear 
le? 

Ome ten dic yourcet tie next hearing aide 

Coe clleiecamerout (oO Caliiormasin 194199) had 
that hearing aid. Then I was called back East to take 
over a factory back there, supervise a.factory. Well, I 
went back there and got a pretty good job as superin- 
tendent of a factory. So then I had to meet people and 
talk to people, so I decided to buy another hearing aid, 
because they were coming out with a vacuum tube hearing 
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aid at that time. So I thought I would try that, so I 
bought an Acousticon. 

QO. And did you use that hearing aid all the time? 

A. From that time I started to wear it most of the 
time, yes. 

Q. And since 1941 you used the hearing aid? 

A. Occasionally. 

Ope itor tie times 

A. No, since 1942, after I bought the Acousticon, I 
used it practically continuously. I didn’t like the other one. 
It was too noisy. It bothered me. 

Q. It was the type of hearing aid that caused you not 
to use the first one as frequently as you required? [39] 

A. Well, yes. It was noisy, made a lot of noise, and 
you would only hear it when you were standing up and 
wouldn’t work—it was a carbon set and you had to be 
in a certain position. 

©. Now, this Acousticon was a bone conduction? 

AY “Vhakis sieht: 

Q. What is the principle involved in the bone con- 
duction type of hearing aid? 

A. Well, with a bone conduction you can—well, the 
way the doctors tell me— 

QO. Well, do you know yourself? 

A. Yes. You have three ears, you have an outer ear, 
an inner ear and a middle ear, and if you have a good 
bone conduction, you will never be deaf, and I have a 
good bone conduction. Doctors tell me I can hear better 
with bone conduction than a normal person can, that I 
am above normal. That is, by putting it on my forehead, 
either side, or my teeth, either side, | can hear anything, 
I can hear a pin drop.’ That is with bone conduction. And 
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with bone conduction you just put it on the mastoid bone, 
and it is like a telephone, and it jumps the outer ear and 
middle ear to the inner ear that makes you hear, and in 
between the two ears—you know, the doctors tell me 
and you read pamphlets all about the mechanism of the 
ear, the anvil and all that stuff, and that is what makes 
a person hear. So I can hear good through [40] bone 
conduction, and if I put my head here on the wood, and 
iSirace it, | can hear that way. 

©. Have you ever had any examination before for 
air conduction? A. Did I ever have any? 

Q. Yes. mk, SEER aie, 

©. Where did you have those examinations? 

A. Well, in different places I- went when I bought 
the Western Electric and I bought the Acousticon. The 
Acousticon people, they always gave me an examination, 
an audiograph, to see how bad I was. 

Q. For air conduction? 

A. To find out how hard of hearing I was. When 
you are hard of hearing they give you an audiograph to 
test your hearing, to see what degree the loss of hearing 
is, and they tell you. And when they put the bone con- 
duction on, they always told me I had marvelous bone 
conduction. So they always sold me one of those things 
that come around here (indicating). So I was wearing 
them, and I went to buy batteries at the Acousticon In- 
stitute, that is one of their offices, and there was a so- 
called expert there, and he says, “Well,” he says, “can 
you hear with an air conduction?” I says, “Well, I don’t 
know. I never tried it, you know.” 

He says, “Well,” he says, “the theory is,” that was his 
[41] theory he said, “you know you could save your 
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hearing from getting any worse by using an air conduc- 
tion.” He said that revives a nerve, or something. 

QO. That was just some conversation you had? 

A. That was in the conversation. That is mostly the 
reason I thought I would try this and get that pressure 
off my bone all the time. 

Q. The air conduction is more convenient and has 
less pressure on your head? 

A. Yes. I can’t hear as good with air conduction 
as I can with bone conduction. 

Q. Had you ever tried a Zenith machine before? 

A. Only one time. When I went to buy batteries 
in Pasadena, when they were hard to get and they had 
them in an optical place there, they just showed them to 
me, and I put it on, and I just seen it there, that’s all. 

Q. Now, when you tried the Zenith on the night of 
October 13th, can you describe the earpiece that was 
used? 

A. Could I describe the earpiece that was demon- 
strated to me? 

Oe Ves 

A. Well, when you buy a hearing aid they always 
tell you that you have to have a molded earpiece, if you 
have an air conduction, but Zenith advertises that you 
don’t have to buy anything, that they have a plug, a 
conventional plug that will [42] fit anybody’s ear with 
some kind of a rubber adapter that will fit on your ear, 
and fit anybody’s ear. So that is the reason I paid the 
$3.50 extra, in case | wanted to try the air, that I could 
stick that thing in and see if I could hear. So then I 
‘was sold on the idea that night to have an ear mold made 
at the same time, which would run $6.00 and that they 
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did it right there and | didn’t have to go to a doctor or 
dentist, or anything. That is the reason I got it. 

QO. Now, do you have these earpieces that were made 
for you at that time? Pe Domi have any 

Ory Yes. 

A. Iam wearing one and I got one in my pocket. 

©. You have the one in your pocket for your left 
ear? 

fee Vhe lett ear, it is broke off. It broke off short. 
That’s the same as the plastic thing they took out; the 
impression is the same as that. That is the way I got 
it. 

Q. Well, this is the earpiece that was sent to you by 
Sears, Roebuck & Co.? 

A. To wear with the hearing aid, to make me hear 
better. 

(Ome mere is it broken: 

A. Right here (indicating) it is not complete. That 
is where it ended. That is where it broke when he was 
taking it out. It shows up on the cast too. 

Mr. Wheeler: If your Honor please, for the purpose 
of the [43] trial, subject to the right of withdrawal, I 
think that it is important to have this as a part of the 
exhibits. I therefore offer it in evidence as Defendant’s 
Exhibit 1. 

Mr. Moore: I have no objection, your Honor, pro- 
vided we also have the plaster molds, which I understand 
were delivered to your Honor. 

The Court: Yes. The court has them, I think. 

iiites@len.. | Yes, your Honor. 

The Court: It will be marked as an exhibit. Just 
where is the break? 
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The Witness: Your Honor, do you mind if I take 
this one out? 

sie Court: Ne, 

The Witness: Then I can’t hear. 


(Witness removes earpiece from ear.) 


The Witness: You see, this here (indicating) goes 
right inside my ear, you know, way in, and this one here, 
it stops. It stops about here (indicating), and if you 
put them down, you can see the height. See? 

The Court: Can you hear me now? 

The Witness: Yes, sir. 

The Court: I understand you to say that this was 
broken, this set? 

The Witness: If you compare them, you will see. 

The Court: Wait a moment, please. Will you mark 
that? [44] 

ie Clem) Detendant's Exhibige A: 


(The article referred to was marked Defendant’s Ex- 
hibit A, and was received in evidence. ) 


The Court: You said that Defendant’s Exhibit A 
was broken? 

The Witness: No, it is cut off short. Thatuismie 
one that was broken off. 

The Court: I see what you mean. 

The Witness: This one has not broken off. 

The Court: Not that it was broken, but that it was 
made short. 

The Witness: By looking at it, from my ability as a 
mechanic, after getting them both, because I am a me- 
chanic J saw that. So if you put that there, you will 
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see this is about an eighth of an inch higher than this 
one (indicating). So that 1f you actually put anything 
in a hole like this, and it is not hooked under here— 
your Honor, look, you can pull it out. But if it is 
hooked, you can’t. So when it was pulled out, it had to 
go some place. 

The Court: I think I understand. 

The Witness: You understand, it had to go some 
place. You couldn’t pull that, but you could pull this. 

The Court: Proceed, Mr. Wheeler. 

Mr. Wheeler: May the plaster molds be marked as 
exhibits also, your Honor, and be introduced as Defend- 
ant’s Exhibits [45] B and C? 

Mr. Moore: No objection, your Honor. 

ites Court») 50 ordered, 


(The articles referred to were marked as Defendant’s 
Exhibits B and C, and were received in evidence. ) 


The Court: I will state that Exhibits B and C are the 
instrumentalities that were delivered to the judge on 
yesterday in compliance with the pre-trial order, and were 
this morning delivered by the judge to the clerk. 

Mr. Moore: Counsel, may it be stipulated that these 
are ear molds that were turned over to you by counsel 
for the plaintiff, and I believe they have been identified 
by the laboratory and by yourself as being the molds 
that were made for Mr. Hartley. 

Mr. Wheeler: That is correct. I will stipulate that 
these are the molds that were made for Mr. Hartley, 
with the reservation—I mean, subject to the explanation 
that they are not at the present time in the exact con- 
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dition as at the time when they were taken out of Mr. 
Hartley’s ears. 

Mr. Moore: That is true. As I understand it, there 
were certain markings put on by the laboratory, and color- 
ing, that were not originally on there. 


Mr. Wheeler: That is correct. 


Mr. Moore: And that one of them was broken in 
mailing and was put together by the laboratory. [46] 


Mr. Wheeler: That is correct. 


The Court: So understood. These exhibits may be 
shown to the jury later on. 


Mr. Moore: Yes. I wonder, counsel, if we can iden- 
tify either Exhibit B or Exhibit C as being the counter- 
part of Exhibit A? 

Mr. Wheeler: If the witness can do so, we can do it 
right now. If he can’t, I will do it later. 

Mr. Moore: All right. 


QO. By Mr. Wheeler: Showing you defendant’s Ex- 
hibit C, Mr. Hartley, I will ask you to compare that 
with the ear mold or ear piece, rather, which is Defend- 
ant’s Exhibit A, and ask you if the ear mold is the same 
as the earpiece? 

A. Is this the same as that (indicating) ? 

Oa cs. 

A. Well, they are both different materials. 

Q. Yes, but I mean as to the shape and form, does 
one appear to be the same in shape and form as the other? 

A. That’s right. If you will prepare this, you will 
get this from that (indicating). 
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Q. Upon examination of Defendant’s Exhibit B, I 
will ask you if that appears to be identical with Defend- 
ant’s Exhibit A. 

A. Of course not. It is obvious that this here is 
complete. [47] 

The Court: Mr. Hartley, pardon me just a moment. 
Will you refer to these exhibits by the letter rather than 
by “this” and “that” for the record? Jf any one wants 
fortead tais later on, it will not be clear at all and they 
will not be able to know what you are saying. 

The Witness: A. Well, these two pieces are op- 
posite. These are the same. 

The Court: You are now referring to one that has be- 
come detached. I presume that is Exhibit A that you 
are referring to? 

The Witness: Yes. 

Mitercoune:. Uhatisstxhibit Ay And this ig Exhibit 
B, as you will see by the letter, and this is Exhibit C. 
Now, make the comparison which you made when you 
eaid this” and “that.” 

The Witness: Well, Exhibit A is the same form as 
ecaibit C, 

Q. By Mr. Wheeler: And it is not the same form 
as Exhibit B? This is Exhibit Br 

A. No, it is not the same form. 

Q. In other words, Mr. Hartley, then Defendant’s 
Exhibit C is the mold from your left ear? 

That’s right. 

And Exhibit B is the mold from your right ear? 
Right ear. [48] 

And A is the earpiece for your left ear? 

A is the earpiece for the left ear. 


PO POS 
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Q. Now, so I can clearly understand it, this mold, 
or, I mean the earpiece that you have is not broken, or, 
I mean it is in the same condition as you received it? 
Yes. J hadn’t touched them. 

The earpiece | am referring to now. 

The one I have got in my ear now? 

Yes. 

That is the same as I got it when they mailed it. 
And the earpiece for your left ear, which is De- 
fon. Exhibit A, is in the same condition as when 
you received it? A. That’s right. 

Q. ‘This statement of yours with reference to its being 
broken is a conclusion of yours which you drew from an 


O>OPO> 


examination ? 

A. From an examination of the two pieces, yes, sir. 

Mr. Wheeler: If your Honor please, I move that the 
testimony as to Defendant’s Exhibit A being broken be 
stricken on the ground that it is a conclusion of the wit- 
ness, and, therefore, should be disregarded. 

The Court: I think it should not be disregarded, but 
the jury heard the examination of the witness by the court 
on that point, and they will have a right to inspect these 
two objects [49] so as to determine whether or not the 
nomenclature, the description, or the use of the word 
“broken” was the proper appellation. 

Mr. Moore: Your Honor, may I be excused for just 
one minute? I have some papers which were brought 
UipaeOe iite, 

The Coumie Yes: 

Mr. Moore: Thank you. 

The Court: With that statement, the motion is other- 
wise denied. 
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ay ye eV neelerse es Witherercrence to the pur- 
chase of these earpieces on October 13th, Mr. Hartley, 
had you ever been in that department prior to this even- 
ing? ie ING six. 

Q. You had never met Mr. Owen before? 

A. No, sir. 

Q. Now, you stated that you went to the department 
at about 8:00 to 8:15 of that evening? 

A. Did I what? 

QO. On that occasion you went to the department 
where these hearing aids were sold at about 8:00 to 8:15 
in the evening, did you not? 

A. Between 8:00 and 8:15 in the evening? 


Op Ves: A. As near as I can recall, yes. 

©. How long did it take to make the first impression 
on [50] your right ear? A. How long? 

Oa Yes. A. Approximately how long? 

Ory Ves: 


A. Well, as long as I would take to tell you. I put 
my head on a pillow, and he had a mixing bowl, and he 
mixed something, and he put something in my ear, and 
fooled around, and then I felt some pouring in, and then 
he let it harden, just like as if you were getting a mud 
pack on your face, like the barber gives you, and then 
he took it out and he set it there. Well, in my opinion, 
that would take about 10 to 12 minutes. 


Q. Yes. Then it was immediately after he took the 
first impression that he made the second impression— 
vee eS: 


Q. —was it not? Lees: 


Va Sears, Roebuck & Co., a Corporation 


(Testimony of Frederick Hartley) 


Q. Now, did you do anything in the store after the 
impression was made, after the two impressions were 
made? A. Did I do anything in the store? 


Oe nies: 


A. Walked out, and stopped at the desk where we had 
the check made out. 


Did you make any other purchases? [51] 
No, sir, the store was closing. 


How long did you stay at the check desk? 


PO FO 


About—on the way out, it was on the way out, 
and just talked to the man and asked—we forgot—we 
didn’t have our check book, and the bank had a name 
similar to another bank, and I wasn’t sure what name it 
was, and we looked it up in the book, if it was the right 
name, and it was, and we made it out—my wife made it 
out. 

©. Who made out the check at the check desk? 

A Wiky atic, 

©. Were you present? 

A. Not when it was made out. Only when we went 
out, she said, “That is the check desk.” 

OF You didia@ectop there then did you, 

A. Oh, yes. I stopped to look in the book they had 
there, and I was interested. They had the names of banks 
all over the world, and in this country, and I looked in 
the book to see if the bank was listed in my home town 
back in Connecticut, and I looked through, and it was 
tenes 

QO. How long did you spend there? 

A. Qh, about three or four minutes. 
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Oe de were the lights on—- 

A. Yes, the lights were on. 

©. —when you left? A, eS, 52] 
Q. Do you know about what time you left? 
A. About 9:00 o’clock. 

Q 


And you went out from there up to the parking 


A. To the parking lot, and got my car. 

Q. Which parking lot were you parked in? 

A. Well, on the side street. There is only one park- 
ing lot. 

eee lattes! ico parking lot? 

A. As you come out of the door, there is a bunch 
of steps, and you come down and there is the parking 
lot. That would be on the side street, you know, on 
right angles with Olympic. 

Q. On the following day, on Sunday, you state that 
your wife put a bobbie pin in your ear? 

A. I asked her to look in it, and she said, ‘“‘There is 
something in there.” So I said, “See if you can touch 
it.’ So she reached over and got a bobbie pin and took 
the back end and put it in, and it was just like touching 
this (indicating), you could hear it. 

Q. What did you do, if anything, to try to get it 
out? 

A. I was sticking my fingers in there, and trying to 
move it. and I felt it, and I would push a little, and I 
felt it down in here by pushing, you know. I said, “That 
will never come out.” 

Q. You say you cotild feel something down— [53] 

A. Down in here (indicating). 
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Q. Underneath you ear? A. About theneuy =. 
Q. About two inches underneath? A. How? 


©. About two inches underneath your ear? 

A. No. Two inches would be way down here (in- 
dicating ). 

QO. How far underneath your ear could you feel this 
sensation? 

A. Well, that would be about five-eighths of an inch. 

Q. Five-eighths of an inch under the lower tip of 
your ear? 

A. No, from the ear canal, from the ear opening, 
you know, the opening in your ear, then five-eighths down, 
if I remember right, right where I got my finger. 

Q. Now, Mr. Hartley, when you said that you felt 
this burning sensation when the plaster was being put 
Into your Cat—— 

A. I said a warm sensation. I felt it down here, yes. 

©. How far down in your ear did you feel that warm 
sensation? 


A. Five-eighths of an inch. 


Q. Five-eighths of an inch from the— 

Poeeiiat saiicht, 

Q. —outer ear opening? [54] A. Yes 

©. So that when you indicated in your testimony that 
you felt it down here— A, Y@s; 

Q. —it would not be that far down? 


A. Well, naturally not, no, because that would be in 
my throat, but I felt it over here (indicating) and here. 
It felt like I was boxed in, you know. 
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QO. Now, Mr. Hartley, to go back to the question: 
When this material was being put into your ear, did you 
feel this sensation all over the side of your head? 

A. No. I just felt a warm sensation farther than 1 
did on this ear. I didn’t feel any sensation on this ear. 
I just felt a little sensation when he put it in there. 

A sensation of warmth? 
Yess ltvicl allright” It didnt bother me. 


There wasn’t any sensation of its being cold? 


> 10 > O 


No, warm. 
©. And that was about five-eighths of an inch from 
fhe Outer Opening of the ear? 
A. The outer opening, about five-eighths of an inch. 
Q. Now, when your wife put the bobbie pin into your 
ear, how far did she put the bobbie pin into the ear? 
A. She couldn’t put it in because it was all blocked 
up there. [55] 
You mean that right out— 
That’s right. 
—at the opening of the ear? 
Yes, as far as it shows on here. 


OPO PO 


Well, that isn’t answering my question, Mr. Hart- 
ley. I will go at it another way. You say you put your 
finger in your ear? es: 

Q. And your statement is that you could touch the 
object in your ear? ees VCS TES I2,, 

Q. How far did you put your finger in your ear to 
eel it? A. Three-sixteenths of an inch. 

Q. Three-sixteenths of an inch? 

A. You could feel it with your little finger. 
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QO. From the outer opening? 


A. From where you can put it in, and there it stopped, 
you couldtieem it 


Q. Did you put your finger into your ear after your 
wife put the bobbie pin in, or before? 


A. Before. 


Q. And you could feel, when you put your finger into 
your ear about three-sixteenths of an inch you could feel 
a sensation in your ear? [56] 

A. Yes, hard, and I could feel—I would push and 
I would feel right in here (indicating), like here, just 
like it was all in there, like that I could feel it. 


Q. You could feel when you pushed on the substance 
or this object that was in your ear? 


A. Yes, I could feel it down in here (indicating). 


Q. You could put your other hand on the outside of 
your ear and feel it? 

A. No. I could just feel it, and I felt a sensation, 
and, naturally, if I have something in my ear and I push 
it, and I feel it, I feel it inside. I don’t know. I might 
feel it here, but I don’t suppose it is down there, but only 
you know it is there. So I says, “There is something in 
my ear; he must have forgot to take it out.” So I asked 
my wife to see what it was, and she says, “It is hard as 
2) OC, 


Q. Now, what, if anything, did you do to try to re- 
move it? 


A. I didn’t remove it. I didn’t have anything to re- 
move it with. 


us. Fred Hartley 77 


(Testimony of Frederick Hartley) 

Q. Did you make any effort to remove it? 

A. Sure, with my finger tried to dislodge it, and 
shake my head and try to get it out. I didn’t know what 
it was. 

Q. That is all you did? EVs. [57 | 


©. Now, when you went to work on Sunday did any 


one else look at your ear? AX LES. 
©. Who looked at your ear? 
A. Well, my employer looked at it, and he looked in 


it and just touched it, put a little metallic piece in there, 
and it was just like that (indicating), you could hear it 
like that. 


QO. What sort of a metallic instrument did he use? 

A. It wasn’t an instrument. It was just a piece of 
rod, a small blunt piece of rod, because he couldn’t get— 
just to see how hard it was. 

Q. He could see this in your ear very readily? 

Pw reomerte said lishouldco to a doctor, 

Q. How deep did you have this sensation in your ear 
when he would tap it with this piece of rod? 

A. How deep? 

Or Wes. 

A. Well, like I said before, it was a funny feeling. 
It felt like it was formed there and it was boxed in, and 
it was there, and it seemed to be all over, you know, 
and [ wanted to get it out. It felt like it had to come 
out. 


Q. What efforts, if any, did you make at that time 
to take it out? A. To take it @ut? 
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QO” Yesrlpai 

A. Didn’t make any efforts. They all told me, “You 
better leave that alone and go to a doctor, and let a doctor 
look at that.” 

Q. Did you make any other efforts to take it out? 

A. No, just trying to get it out by moving my head 
and feeling it. Then they sent me to a doctor. 

Q. When did you go to Dr. Ghrist’s office? 

A. Monday afternoon. That would be on the 15th, 
Monday afternoon. 

Q. You worked that morning, Monday morning? 

A. Yes, sir. 

Q. And when you came from the hospital on Wednes- 


day, you went to work, did you not? 
A. No, sir. 


©. Where did you go when you left the hospital? 

A. I stopped—on my way home I stopped at the 
factory and told them—they all came up to see me the 
night before, and they couldn’t see me, and so when I got 
out of there, it was on my way home and I stopped in, 
and they told me to go home and go to bed. 

©. When did you return to work? 

A. The next morning I went in. I didn’t go at the 
regular time. I got up a little late, and, you know, they 
liked me to work and I didn’t want to lose any time, you 


know, because I was well, you know, outside of that bum 
ear. That’s [59] all. 
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Q. And when you returned to work, you worked, with 
the exception of the time you went to the doctor’s office, 
continually ? 

A. No. I took time off, and one time I got dizzy and 
sick and I should have gone home about 10:00 o’clock and 
then I went home about 1:00. 

Q. When was that? 

A. That was the Thursday following that. 

Q. That would be the following Thursday, a week? 

A. That would be the same Thursday of the week of 
the operation. 

Q. That would be the following day after you re- 
turned from the hospital? 

A. No. Let’s see. Wednesday, Thursday—no, that 
would be the week following, the Thursday a week from 
that. That would be the 15th—what day would Tues- 
Gay be, the operation, the 17th? 

Q. Tuesday would be the 16th. 


A. Tuesday would be the 16th, the operation? 

ae Yes. 

A. The next day would be the 17th, when I got out. 
©. Yes. 


A. And the next day would be the 18th. That would 
imevihe 25th. [60] 


Q. It was about that time? 

A. About Thursday, because I went home, I couldn’t 
stand any more, and I finally went home, and then I went 
back the next noon-time to work. 
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QO. On Friday? 


A. Yes, I went back. I never stay out of work. 

Q. When was it that you had this breaking sensation 
in your ear? A. What time, you say? 

Q. When did this drainage start in your ear? 

A. The draining—well, my ear was getting—started 
to get worse then, you know, and I kept rubbing it, and 
I figured it would get better eventually, but it didn’t. It 
kept getting worse. So I thought I was getting more 
infection. I got sick to my stomach, and I went home, — 
and my wife put me to bed, and then I got up. So that 
was on a Thursday, and [I went to work. I didn’t go 
Friday morning. I went in about 1:00 o’clock, or 2:00 
o’clock, and went to work for a couple of hours, and then 
I came home, and didn’t work Saturday and Sunday. 
Then I came home, and on Saturady I felt terrible. I 
really didn’t feel good, and I went to bed that Saturday 
night, and then something busted, and a lot of yellow 
matter and blood started coming out, and then I felt 
good. [61] 

Q. And it didn’t pain you after that? 

A. No: just left me, you know, that there was some- 
thing there. Then it started getting better tromptheneem 


The Court: I believe we will take our recess now, 
Mr. Wheeler. 


Ladies and gentlemen, we will take a recess until 2:00 
o'clock this afternoon. Remember the admonition and 
keep its terms inviolate during the recess. 


(Whereupon, at 12:05 o’clock p. m. a recess was taken 
until 2:00 o’clock p. m.) [62] 
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Los Angeles, California, Wednesday, May 8, 1946. 
2:00 P. M. 

ine Courk: “Allepresent. Proceed. 

Mr. Moore: If your Honor please, I noticed that 
your Honor mentioned the Zenith Radio Corporation in 
connection with Sears, Roebuck this morning. If you 
will recall, at the pre-trial counsel for the plaintiff con- 
sented to a dismissal against all other defendants. 

The Court: JI remembered that. Still I wanted to in- 
terrogate the jury. 

Mr. Moore: Yes, certainly. Now, subject to your 
Honor’s approval, Mr. Wheeler and I have agreed to put 
Dr. Ghrist on. He has kindly consented to come in, and 
if that may be done out of order at this time? 

Mr. Wheeler: Surely. 

The Court: Certainly. 


Wik © RR EG RS, 


called as a witness by and on behalf of the plaintiff, hav- 
ing been first duly sworn, was examined and testified as 
follows: 


Direct Examination. 

The Clerk: Will you please state your name? 

MiftewVitness: Wr. Orrie H. “Ghrist, G-h-r-i-s-t. 
By Mr. Moore: 
Dr. Ghrist, where do you reside? 
Glendale. [63] 
What is your business or profession? 
I am an eye, ear, nose and throat specialist. 
EscS yo Bin IM, IDE A. Yes. 


Are you practicing at the present time? 
Yes. 
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©. How long have you practiced as an eye, ear, nose 


and throat specialist? A. Over 20 years. 
Q. Are you a graduate of any university? 
A. Staniordmniversity. 
Q. And you received your doctor’s degree there? 
A Mee degree. 
Q. Will you give us a little history of what your 


work has been since that time, since the time of your 
graduation? A. You mean concerning— 

Q. Concerning the practice of eye, ear, nose and 
throat. 

A. The speciality of eye, ear, nose and throat? 

Oo csas 

A. I specialized in Vienna, Austria. I every year 
have spent a certain number of weeks in postgraduate 
work. I have spent time in postgraduate work at Temple 
University. I am a diplomate of the Congress of Auro- 
Laryngologists, which is a certificate you receive that 
you have been recognized as a specialist in that field. [64] 

Q. You mean in the eye, ear, nose and throat field? 

ae es. 

Q. How long have you been practicing at Glendale? 

A. Over 20 years. 

Q. Now, on or about the 15th day of October, 1945, 
did you have any occasion to examine Mr. Fred Hartley. 
who is in the court room? 

A. On October 15, 1945, Mr. Fred Hartley, the gen- 
tleman sitting there, age 46, who said his address was 
338 East Beverly Boulevard, Pico, came to me for an 
ear examination, and he stated that he had been having 
a mold made for his ear. 


vs. Fred Hartley 83 
(Testimony of Dr. Orrie H. Ghrist) 


Q. May I interrupt for a moment, and ask you, Doc- 
tor, what are you reading from? 

A. Iam reading from the transcript of the record dic- 
tated while he was in the office. 

©. That is a regular record of yours, kept in your 
office in your regular routine? 

A. Kept up daily, as I see the patient. 

Mr. Wheeler: May I ask one question, Doctor? Do 
you have any independent recollection of the examination 
or the material or the matter which you are reading? 

The Witness: If you are not fussy about dates, I have 
a very definite recollection. 

Mr. Wheeler: Surely. [65] 


The Witness: —because I never saw a guy with 
plaster of Paris poured clear down to the eardrum be- 
TOre, 

QO. By Mr. Moore: Using your record, Doctor, to 
refresh your recollection on the dates, and I understand 
otherwise you are able to tell us what, if anything, you 
did and what examination you made in connection with 
Maas llartley 7 

A. If you are not interested in exact dates, I can tell 
you all about it. 

©. Well, I am interested in the dates, but except for 
telling us the dates that he came there, will you tell us 
what, 1f any, examination you made? 

A. The gentleman came into the office complaining 
that he had some place, I believe he said Sears and Roe- 
buck, but I don’t remember—some place, anyway, had 
tried to make a mold for a hearing aid for him, and he 
said he was in quite a bit of pain, and that there was 
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still something in his ear, and he couldn’t hear, that they 
could not get it all out. And I looked in his ear, 

Q. Do you recall which ear, doctor? 

A. Yes, I aim quite sure it was the left cammipaams 
had better check on that to be sure. (Examining record.) 
The vetteeat. 

Ome {ite 

A. And I looked in his ear and saw a white hard 
mass which filled the inner third of the ear canal. [66] 

Q. Now, will you explain to the court and jury where 
this ear canal is located? 

A. Yes. Right here (indicating). 

Q. You are indicating by placing your finger directly 
in your ear? 

A. Yes. It is the canal which leads into the ear, 
from the outside ear inte the eardrum, and this mass 
was in the inner third of the ear canal. 

©. Did you give Mr. Hartley any treatment at that 
time? ey Wes Il eles! We eSiere a 

Q. Will you please explain what you did in that re- 
gard? 

A. I tried with all the instruments I had to remove 
it, but it was so painful that it was impossible. It was 
excruciating. 

Q. How could you tell that, Doctor? 

A. I say that not only from the actions of the patient, 
but from the knowledge of the fact that the inner third 
of the ear is exquisitely tender, and isn’t able to stand 
any manipulation, and any time I got an instrument in 
between this white material, which I assumed to be plas- 
ter of Paris—it was a white material and looked like 
plaster of Paris—every time I got my instrument in there 
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and made any pressure, he was in severe pain, and I made 
no headway. [67] I wasn’t able to budge the object. 

QO. You used the word “exquisitely.” What do you 
mean, Doctor, when you are using it in that way? 

A. Exquisitely painful, severely painful. It is a 
very delicate membrane, and any pressure on the eardrum, 
the farther you get anything into the ear, the more pain- 
ful it becomes. 

Q. Were you able to remove that substance? 


ioe \oimousthaimday. sl worked tere irom perhaps 
a half an hour to an hour, and I worked off and on dur- 
ing the afternoon. 


QO. What seemed to be the difficulty to get it out? 


A. It was molded into the ear canal, and I could not 
get a purchase on it. 

QO. By that you mean you could not get a grasp on 
mee Poe Weconldungieeet a otasp on it 

©. What was the consistency of the substance? 

A. It was white and hard, the consistency of plaster 
on Paris. 

Q. I believe you stated that you had not seen that sort 
of substance in that position before, in your recollection? 

A. Fortunately, I have not. 

Q. Now, did you give Mr. Hartley any other treat- 
ment on that first visit, other than attempting to remove 
this object? [68] 

A. I believe I advised him to soak it with fluid to 
see 1f he could soak it up any during the night, and to 
come to the hospital the next day and I would give him 
an anesthetic and remove it under anesthesia. 


Q. What fluid did you recommend? 
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A. Well, I will have to look (examining record). I 
don’t remember. 
Did you attempt to soak it up yourself? 
We soaked it off and on all afternoon. 
What did you use?’ 
We used water and potassium iodide. 
What hospital did you tell him to go to? 
. Physicians and Surgeons, 211 West Laurel Street, 
Glendale. 

©. Did you see Mr. Hartley following this first visit 
on October 15th, 1945? 

A. I didn’t see him following on that day. I kept 
him around the office, trying to get this thing out, much 
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of the afternoon, and we sent him to the hospital the 
next morning, and that was on October 16th. 

©. Did you see him at the hospital? 

A. At the hospital I saw him, and we took him up to 
surgery, and Dr. Elsie Arbuthnot gave him pentothal 
anesthesia intravenously, and I scratched away at this 
material until I could scratch it into about two pieces, 
and finally into three [69] pieces, and then removed these 
pieces a piece at a time. | 

Q. About how long did it take you, Doctor? 

A. It took me about 45 minutes. 

Q. In scratching at the material, did you come in 
contact otherwise with the membrane of the ear? 

A. Well, I tried not to, but undoubtedly I did, because 
by force of circumstance, being molded to the canal, I 
would have to touch the canal to start my downward 
scraping. 


vs. Fred Hartley 87 
(Testimony of Dr. Orrie H. Ghrist) 


Q. Now, after you removed that, what did you observe 
in the lower one-third of the canal? 

A. First, I observed that it was a mold of the ear- 
drum, the material that I removed. It had laid next to the 
drum, and when I removed it I notice there was no hole 
in the eardrum. I notice that there was a severe amount 
of inflammation, and the membrane began to swell with- 
in a few minutes after the material was removed from 
tieniiicr tira Of thereat canal: 

©. Where was this inflammation? 

A. On the canal wall and in the eardrum. 

©. Did you give him any treatment at that time, that 
is, in the hospital, after the removal of the substance? 

A. Other than to flush it out and use a disinfectant, 
iedomd recall. 

©. Did you see him any further in the hospital? 

A. I saw him again on October 17th, and my note 
says [70] he was to go home that day. 

Q. I gather from that that you gave him no treatment 


Pa 


on the 17th? 

A. Other than to look at it, and it looked like there 
wasn't anything to do until the inflammation went down. 
The foreign body was removed. 

Q. Did you see Mr. Hartley again? 

A. On October 19th he came to my office stating 
that he still felt dizzy and sick, and we gave him at that 
time some sulfadiazene. 

Q. Did you look at the ear at that time? 

Eee es. 

Q. Do you recall what you saw? 

A. It looked—the eardrum was quite red and swollen. 
The handle was quite red and swollen, the flaccid or upper 
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portion of the eardrum was swollen and thickened, and 
the inner third of the canal was extremely swollen. 

©. You gave him no treatment at that time other 
than to prescribe the sulfadiazene? 

A. I didn’t see anything I thought was indicated ex- 
cept the sulfadiazene. 

QO. Now, did you see him again, Doctor? 

A. I saw him again October 22nd, at which time he 
was improved, and we discontinued the sulfadiazene. 

Q. Other than that did you do anything at that time 
in [71] the way of treatment? A. Ne: 

Q. Did you see Mr. Hartley again? 

A. October 29th, November 2nd and November 9th. 

Q. What, if anything, was done on any of those days 
in the way of treatment? 

A. On November 2nd there was—the whole thing had 
subsided markedly and was about all gone, so at that 
time we did an audiograph on him to see how much he 
could hear, or how much he couldn’t hear. And then on 
November 9th I have a note that he looked normal, and 
we discharged him. 

©. Now, at any time was there any infection in the 
ear! 

A. Well, 1 would say it is like you get your thumb 
hit with a hammer, and it gets awfully inflamed, but is 
it infected? There may have been some infection, but 
that wasn’t the big thing. It was the injury, the pressure 
of the foreign body that caused the trouble. In any of 
these things where the surface is broken, you may have a 
little infection, and there must have been a little infection 
because I would not have given him the sulfadiazene on 
October 19th had I thought that it was merely pressure. 
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©. You have it indicated? 

A. I had the impression that day that he must have 
had some infection with this thing. [72] 

©. With his reddened inflamed condition, is that nor- 
mally accompanied by pain? Bo SOVeRe. 

©. Would you say that it was proper to pour a sub- 
stance of that type into the inner canal of the ear? 

Mr. Wheeler: If your Honor please, I object to that 
question on the ground that without proper foundation 
it calls for a conclusion of the witness and the answer is 
purely speculative. 

The Court: I don’t know, but I think an aurist ought 
to be able to express an opinion on that. 

Mr. Wheeler: Well, whether it was proper to pour 
into the ear— 

The Court: If it is the adjective in describing it, the 
objection is well taken. But the subject-matter of the 
inquiry 1n so far as a specialist on the ear is concerned 
1 think would be a proper interrogation. Probably vou 
can reframe the question so as to eliminate the question 
of pouring. That has a connotation that may not be 
definite in the evidence. 

Q. By Mr. Moore: Doctor, would the injection into 
the lower third of the canal of the ear of a plaster of 
Paris-like substance be likely to cause trouble in that 
section of the ear? A. Almost always. [73] 

Mr. Moore: No further questions. 


Cross-— xaimination. 


By Mr. Wheeler: 
Q. Doctor, when you began, or, when you first ex- 
amined Mr. Hartley’s ear on October 15th, you say 
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that you found this obstruction or foreign body in the 
lower third? 

A. If he is lying down, with his head down, it is the 
lower third. If he is up, it is the inner third. 

QO, Theminier third: eee es. 

Mr. Wheeler: This diagram may, for illustrative 
purposes, be helpful. I don’t know where to put it, your 
Honor. 

The Court: Put it on that easel, and theromiiema 
pointer there somewhere, I believe. Can you see that, 
Doctor? 

The Witness: Yes. 

Mr. Wheeler: I was wondering if it might be more 
convenient for you, Doctor, to come down here, and you 
can probably explain this. 

The Court: Yes. Just take the pointer and sit down 
in that chair there, and, Doctor, if you will raise your 
voice, please, so that the reporter can hear you. 

QO. By Mr. Wheeler: W4ll you point out on this 
diagram where this foreign body was, Doctor? 

A. The foreign body lay approximately from there 
[74] (indicating) into the eardrum, making a mold of 
the drum itself, and being in immediate molded contact 
with the entire inner one-third of the ear canal. 

©. Do you recall from) your examination of Mr. 
Hartley’s ear whether the position of the canal and the 
general characteristics of that diagram of the ear are 
similar to his? 

A. Approximately. We all have variations. Some 
ear canals are relatively straight and some are rather 
crooked, but, as I recall, his wasn’t so very crooked, be- 
cause otherwise I would have had more difficulty in 
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scratching away all of this plaster of Paris substance 
that I had to scratch through before I could finally 
scratch away pieces of it to break it away from the 
eardrum. 

©. What was the thickness of the body in the ear? 

A. The foreign body? 

Om Yes. 

A. Well, about that long (indicating), and the di- 
ameter of the canal. I would say one-third of an inch. 
I may be off a little one way or the other, but approxi- 
mately a third of an inch. 

The Court: What would be the length measurement, 
Doctor? 

The Witness: About from here to here (indicating) 
is about one-third of an inch, which was the plaster of 
Paris mass. It was my impression that the canal prob- 
ably would have been full, and whatever happened was 
they broke off the [75] outside part and left this mass 
in -the inner third, which they could not naturally pull 
out with the other mass. 

Q. By Mr. Wheeler: Doctor, upon what do you 
base that conclusion? 

A. The surface looked broken, as I looked in there. 

OQ. The surface of— 

Eerste plaster on Faris: 

Q. The outer surface of the plaster of Paris? 

A. As I looked in there. We will say the plaster of 
Paris substance. I don’t know what it was. As I looked 
at the surface—well, if you pour plaster of Paris in a 
dish, it has a smooth surface, but if you break it, it 
has a rough surface, and the surface which faced me, 
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faced out that way, was roughened as though it had 
been broken off. 

Q. That could have occurred by efforts being made 
to take that object out, could it not have been? 

A. Well, my impression of that is that if you pour 
it clear full of the canal, you are never going to get it all 
out by pulling. 

Q. But that could have been— 

A. An effort to take it out? 

OP Ves: 

A. 1 don’t think any other ear doctor took a look at 
it before I did. 


Q. Well, we are indulging in speculation now, Doctor, 
[76] and that is your conclusion that you drew? 

A. Yes. Well, the only effort that it appeared to me 
that had been made to take it out had been when they 
pulled the original mass out. Maybe they frogged around 
in there. I don’t know. 

Q. What was the depth in the ear between the outer 
opening of the ear and the outer edge of this mass? 

A. The ear canal is about that deep, a little ovemeam 
inch. I wouldn’t be specific on that. About that deep, 
and it was two-thirds of that distance from the outside 
Of the car im to about there. 


Q. Would it be possible to reach your finger— 
fe, INGO), 

©. —into that substance? A NG 

O. 


Was the substance readily observable without 
opening the ear? 

A. Well, that I could hardly say, because we always 
look with head mirrors, and we never make any effort 
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to take them over to the window and look in. I mean 
I have no idea. It should have been immediately after the 
thing occurred, although | don’t know. It depends on 
who is looking and how much he knows about guiding 
light. 

QO. Well, in other words, it was necessary—I mean, 
to observe this obstruction or this foreign body in the 
ear, [77] it was necessary to insert a light and look into 
the ear in that way? 

A. Iam not at all sure of that, because often we can 
see the whole eardrum in an ear and examine it without 
inserting any light. 

Well, do you recall as to this particular ear— 
I don’t remember. 

—as to whether you could see it without? 
I don’t remember. 

Without using a light? 

I don’t remember. 


PIO FO SO 


Q. Or whether it was possible to see it without open- 
ing up the ear with an instrument, or pushing the various 
parts of the ear to one side? 

A. I would be of the opinion that had I taken the 
gentleman over to the window, and had I known enough 
about light to have gotten my head in the right position 
relative to the position of the window, that I could have 
seen the white mass. 


Q. Well, but it would still be your opinion that you 
would have to get the light into the inner ear from a 
particular direction to be able to see it? 

A. Well, let me explain it this way: Last week I 
went fishing and I could see the fish-hook that far down 
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in the fish’s throat, and my boy couldn’t see it at all, 
because [78] I knew which way to hold the fish. 

QO. That is true, Doctor. What I am asking you is 
whether by merely putting his head on the table without 
the use of light you could observe the structure, or, this 
foreign particle? 

A. I am quite sure that I could have, but I don’t 
think my sixteen-year-old boy could have. 

©. Or the average person? 

A. I don’t know about the average person. 

Q. Now, do you have these particles or pieces, Doctor ? 

A. I don’t know. As a rule, those pieces are picked 
up in the surgery and sent to the laboratory, to the path- 
ologist, and they are under the care of the hospital. If 
they are there, they are under the pathologist’s report, 
and would be in his care at the Physicians and Surgeons 
Hospital. 

©. Well, was any request made of you to produce 
those pieces? A. Ii so, | dont remenibee 

©. In accordance with your practice, if such a re- 
quest had been made, you would produce them? 

eee eletiad) tiem 

Q. Or if the pathologist had them, I mean they would 
be available to you? A. He could produce them. 

©. Who is the pathologist? [79] 

A. His name is Doctor—it is Dr. Kimball’s labor- 
atory, and there are three doctors there, and who was 
in charge at that time, I don’t know. But 1 can make 
some very definite statements about it. It was approxi- 
mately one-third of an inch long. It was a mold of the 
eardrum, so it had to be in contact with the eardrum, 
because I held it up and examined it carefully immediately 
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thereafter, to try to notice if it had the contour of the 
eardrum on it, and it was a negative mold of the eardrum. 
©. You could observe the— 

A. The impression of the handle, and the position 
of the drum, and the position of the soft part of the 
eardrum up here (indicating). By the way, that isn’t 
a very good picture, that handle that shows along the 
eardrum. I don’t know where you got that one. 

©. Then you stated that you did make an examination 
immediately after? 

A. Very definitely, because I wanted to know. It is 
the common procedure in these thing to put cotton down 
on the top of the eardrum for the inner half of the canal, 
and then pour in the plaster of Paris, and I wanted to 
know if the plaster of Paris had mashed down some cot- 
ton on to the eardrum, or whether or not there had been 
no cotton put in, and the plaster of Paris was exactly 
against the eardrum, and that is what made it so difficult 
for me to dig it out. When you [80] are digging a mass 
that hard, and you are against a membrane as delicate 
as the eardrum, and you have, of necessity, to use in- 
struments which are sharp or chisel-shaped, you are very 
anxious as to whether you are on that eardrum or not. 

©. Certainly. 

A. That is why I was so positive as to its examination 
on removal. 

Q. And you made an examination of the eardrum 
after the removal of the foreign body? 

A. Yes. 

QO. What was its condition? 

A. It was intact, but red and inflamed. 
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Q. Was there any other damage, or was there any 
damage other than inflammation? 

A. Well, apparently I had the feeling within a few 
days that there was a little infection which had accom- 
panied this thing. If you take any foreign body and 
hold it against a membrane a length of time there is 
generally a little infection, but the infection wasn’t an 
important problem in the first day or two. 

Q. Doctor, coming back to this question, with the 
exception of possible infection or inflammation, was there 
any damage to the eardrum? 

A. No. You have made the exception of the inflam- 
mation? 
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A. That is right. It was inflamed and it was irri- 
tated, and it was all those things, but it was not torn. 


©. Now, you made a subsequent examination of the 
eardrum, did you not? ee Yes: 

©. And I think you made an audiogram on November 
2nd? 

A. I believe that is the date as stated a while ago 
(examining record). 11-2-45. 

©. You made an examination of the eardrum at that 
time? ev, ESS, 

©. And what was its condition? 

A. It was practically healed. 

QO. When you say “healed,” Doctor, what do you 
mean? 

A. Practically all the redness was gone, and it was 
practically back to the state which I assumed it was in 
before he had this experience. 
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Q. Yes. There wasn’t any tearing or any— 

A. At no time did I see any tearing. 

Q. —that had to heal, in that sense of the word? 

Bu ING), 

Q. On November 9th, when he was discharged, there 
was a complete absence of inflammation or infection? 

Ee Yes. 

©. Doctor, did you make any examination of Mr. 
Hartley’s right ear? [82] 
I have no note of it here except the audiogram. 
At the time of the making of the audiogram? 
Ves. 
What does that show? 
I have no notes of an examination of his right 
ear, except the audiogram report. 


AC) 


©. Now, what does the audiogram report of ex- 
amination show with reference to the two ears? 

A. Weil, just what do you want me to say? I mean— 

Q. 1 don’t know what it shows, Doctor. I can’t tell 
you what to say because I don’t know what the answer 
is. 

A. Well, it showed here that he had a fairly good 
nerve on either side from the—Perhaps I had better draw 
it if you really want to know— 

©. That would be fine. 

A, —because it is not as simple as just talking. Would 
you want me to lay this over— 

The Court: Yes, put it over on the other side. 

The Witness: And is there some chalk? 

The Court: There ought to be some there. 

Mr. Moore: May I have that copy, and maybe I can 
see one, and you can see the copy. 
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The Witness: Have the jury a copy of the audio- 
eram? 

The Court: Never mind about the jury, Doctor. 
You just answer counsel’s question and we will take care 
of the jury. [83] 

The Witness: Well, in audiograms, like with a piano, 
we try to measure the tone vibrations that the patient 
can hear. This (drawing) is 128 vibrations, 256 vibra- 
tions, 512, 1,024, 2048, 4096, and 8,192. In other words, 
most of the hearing is down in this scale right through 
here (indicating), and in the audiogram it showed that the 
ears are approximately the same in his audiogram read- 
ing, and I will give the left ear here. At 512 vibrations 
the nerve of hearing—not the hearing, the nerve of hear- 
ing, and that does not mean what he hears—was normal. 
At 1,024 vibrations the nerve of hearing was normal. 
At 2,048 the nerve of hearing was down only about 5 
degrees, just within the realm of normal. 

The Court: Now, what are those side figures, Doctor? 

The Witness: Those are losses in terms of decibels, 
and, relatively, the lower down you go the poorer the 
hearing, and if you stay up by this normal line, the zero 
line, the hearing is supposed to be normal. So with the 
nerve of hearing. His nerve of hearing was excellent 
in his range of hearing, and that is his left ear, and it 
dropped off to 40 per cent, which is not an abnormal 
drop for a man of his age, a little more than normal, it 
dropped off out in that manner (indicating). But his 
curve of what he actually heard was something like this 
(indicating), which was rather poor, and that is probably 
why the gentleman was wearing a [84] hearing aid. He 
had a pretty good hearing nerve. And the other ear is 
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approximately the same curve. The man had a pretty 
good hearing nerve through the conversal area, but drops 
off on the top C of piano, and isn’t much good. But his 
curve of hearing was quite poor, so he was probably 
wearing a hearing aid in order to build up this noise to 
where he could conduct it into the nerve of hearing. 
This was on November 2nd. 

QM. By Mr. Wheeler: And the diagram for the right 
ear would be approximately the same? 

A. Approximately the same. It is a little better than 
paeculett. 

©. Now, from your examination, Doctor, did you 
make any diagnosis of the cause of deafness? 

A. No, I didn’t make any effort to, but it was my 
impression—I mean, I didn’t run him through any farther 
than that, but it was my impression it was a catarrhal 
deafness, or what we call a conduction deafness, which 
means the air— 

©. We can just leave that off there. 

A. I will just show you how it worked (referring 
to diagram). The nerve of his hearing from there in, 
in the nervous portion, was apparently all right, but he 
had what we call a conduction deafness. The sound is 
not conducted properly from this point into the inner 
ea Co) 

Q. And that was the same condition that was present 
iieais niotitecat : A. In the other ear, yes. 

Q. Are there any common causes of that condition? 

A. We can say they are all catarrhal. <A lot of them 
are catarrhal. It is catarrhal, or it is something that 
keeps these bones from properly transmitting a sound. 
The reason we know conduction deafness is that because 
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the sound is not conducted from here to here (indicating), 
but the patient, were it conducted, could hear it. 

Q. Excuse me, Doctor, but what do you mean by 
catarrhal deafness? 

A. The older doctors always used to have the feeling 
that the patient had catarrh, and a snotty nose, and they 
blew it up and it kept or caused this Eustachian tube to 
be inflamed, and that caused a little pressure up here and 
it did not open up properly, and these bones could not 
function properly. 

Q. I see. Upon examination of his left ear you 
found that the cone of light was present? 

A. I don’t remember that. I have no note as to the 
cone of light. When fellows can’t hear any better than 
that, they don’t generally have a very good cone of light. 

Q. When Mr. Hartley first came in to see you, Doctor, 
he had a conversation with you, did he? [86] 

A. Well, if so, I don’t remember it. 

©. You don’t remember the conversation? 

A. In my office the nurse says, “Here is a guy with 
something in his ear.” 

Q. That was as you recall it? 

A. That was as I recall it. He did say this. 
told me—I remember this much of a conversation, that 
he told me he had gone some place to have a hearing aid 
made, and somebody had decided to make a mold and had 
poured some plaster of Paris in his ear, and he thought 
the guy poured too much of it in, or something to that 
effect. And when I looked in there, [ concurred. 

Q. Referring to your notes again, Doctor, it was on 
October 19th that Mr. Hartley came to you complaining 
thatwhe felt dizay?~ A. “Wiiave October sistn 
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©. That is originally, but I am beyond that. After 
the time of the operation, if you advert to your notes as 
to October 19th, was it on that date that Mr. Hartley 
came to you and said that he felt dizzy and sick? 

Pe 1 6S, 

©. And it was at that time that you prescribed— 

A. Put him on some sulfa. 

QO. —the sulfa. It was on October 22nd that an 
examination of the ear disclosed that the condition was 
so [87] improved that you discontinued the sulfa? 

A. Well, I didn’t say “so improved” in my notes. I 
said the condition was improved, and I thought it was all 
right to discontinue the sulfa. 

©. Yes. In other words, the disinfection, or, I mean 
the infection— 

A. Sometimes sulfa clears up an infection rather 
rapidly, within 24 hours. 

©. And that was the appearance of the infection on 
October 22nd? 

A. Well, it looked like the infection—everything was 
subsiding, so | discontinued the sulfa. 

me co Decceredid Wi Hartley ever call to your 
attention any sensation that he had on the left forehead, 
the left side of his forehead, or above his ear? 

Eo) li so, ! dont remember. 

Q. Would there be any relation, in your experience, 
between the condition which you have treated and a sense 
of discomfort, such as a fly walking on your hair—I 
mean that sensation? 

A. Qh, I think there could be, because often I have 
been called out in the middle of the night to open an 
eardrum because the doctor thought there was an abscess 
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there, and I found the eardrum perfectly normal, and it 
was an abscessed tooth down in the lower jaw. We have 
referred pains and [88] sensations from inflammations. 

Nir Wheeler: 1 think that ts all) Doctor: 

Mr. Moore: Your Honor, may I ask one or two fur- 
ther questions, please? 

dine Court: ) Yes: 


Redirect Examination. 


By Mr. Moore: 


Q. Doctor, you said you examined the end of this 
piece of material nearest to the drum to ascertain if there 
was any cotton there. Did you find any: 


By isle: 

Q. Did you find any on the drum when you looked 
at it? Ae NO; 

Q. Now, do you recall in the last week or ten days 
a telephone call from me in which | asked you regarding 
the foreign substance taken from the ear? 

A. Yes. You asked me if it was some foreign sub- 
stance, and I said I thought it was plaster of Paris, and 
if there was such a substance, it was still in existence, 
it would be in the laboratory at the Physicians and Sur- 
geons Hospital. 

Mr. Moore: Your Honor please, there was one ques- 
tion regarding the bill which I did not ask the doctor on 
direct. 

The Court: ® Yes. 


Mr. Moore: I would ask the privilege at this time to 
ask that one question. [89] 
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Mr. Wheeler: If it is a question as to the reason- 
ableness— 


Mr. Moore: Not the reasonableness, but just the 
amount of the bill. 

Mr. Wheeler: Oh, surely. 

©. By Mr. Moore: Doctor, will you look at your 
record and see what was your bill to Mr. Hartley? 


A. My charge on October 15th was $40.00, and there 
is a charge of $5.00 for an audiogram on November 2, 


1945. 
Q. Have those charges been paid? ie CS. 
Mr. Moore: Nothing further. 


Recross-Examination. 

By Mr. Wheeler: 

Q. Does your record indicate, Doctor, by whom they 
were paid? 

A. No. They were paid on January 22, 1946. 

Mr. Wheeler: Thank you. 

Mr. Moore: No further questions. 

Mies @outems Uhatets all, Woctor 


Mr. Moore: May the Doctor be excused? 
The Court: You may be excused, Doctor. 


Mr. Moore: I believe Mr. Hartley was under cross 


examination. 


The Court: Yes. [90] 
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the plaintiff herein, having been previously sworn, re- 
sumed the stand and testified further as follows: 


Cross-Examination (Continued). 
By Mr. Wheeler: 


Q. Mr. Hartley, you are using this Zenith instrument 
that you purchased on that night at the present time, are 
you not? A. Now. 

Q. You recall that your deposition was taken at my 
office about a week ago, and that I asked you the questions 
with reference to what the doctor had done to your ear 
on October 15th? 

The Court: Mr. Hartley, please answer so that the 
reporter can get it. Speak up instead of nodding your 
head. 

The Witness: Oh, yes. Yes. 

Q. By Mr. Wheeler: At that time the recollection 
of the doctor’s treatment didn’t make you cry, did it? 

eee V etn 

Ore iiiveonices 

A. The recollection of the doctor’s treatment? 

Q. Well, I will put it this way, Mr. Hartley: You 
didn’t cry in my office when I asked you about the treat- 
ment that Dr. Ghrist had given you or the efforts that 
he had made to remove the piece in your ear? [91] 

A. No; 

OQ. Mr. Hartley, have you personally paid these bills, 
or have they been paid by some one for you? 

Mr. Moore: If your Honor please, I object to that as 
incompetent, irrelevant and immaterial. If they had been 
paid by some one else, it is immaterial to this particular 
case. 


vs. Fred Hartley 105 


(Testimony of Frederick Hartley) 


The Court: Oh, I think not. The question is whether 
he has incurred the obligation to meet those items. If he 
has, then it is a subject-matter to be considered in this 
case. Overruled. Read the question, please. 

(The question was read.) 

The Witness: I personally paid for them and was 
reimbursed partially by an insurance company that I 
have an insurance policy with that pays $25.00 for re- 
moving any foreign substance from the ear. And as Dr. 
Ghrist stated his bill was $45.$$, so I paid $20.00, and 
gave him an insurance check for $25.00. I waited until 
I got the insurance check for $25.00 before paying the 
$45.00. 

QO. By Mr. Wheeler: With reference to the other 
bills did you pay those personally? 

A. I paid them. They wouldn’t let me in the hospital 
unless I paid them, and I paid them cash right on going in 
the hospital, and I got a receipt for them. 

Q. Have you been reimbursed for any of them? [92] 

A. I got reimbursed for a part of the hospital, up to 
I think it is $6.00 a day, and then the insurance company 
pays $7.00—I mean, the insurance company pays $6.00, 
and my bill was $7.00, and my bill come to around $24.00 
that I had paid, and the insurance company gave me a 
check for $23.00 in reimbursing me. 

Q. So that of the hospital bills you personally paid 
$1.00? 

A. I paid the difference between $25.00 and $45.00, 
which the insurance paid. The insurance company had 
paid $25.00 for removing any foreign substance, and they 
would not pay any more, so Dr. Ghrist’s bill was $45.00, 
and so I had to pay the other $20.00. I wrote out a check 
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and sent him the check from the insurance company for 
$25.00. So that made a total of $20.00, and $1.00 more 
I had to pay the hospital, which was $21.00. 

Q. Iam sorry, I don’t understand you with reference 
to the doctor bill. 

A. You asked me— 

QO. Or, with reference to the hospital bill, You paid 
how much for the hospital? 

A. Well, I went to the hospital that day and I had to 
pay $20.00 or $22.00. I don’t just remember. It was 
either $20.00 or $22.00. Then when I was leaving the 
hospital I had something like $2.04 or $2.34. I had the 
check, or I have [93] the stub there. And then I gave all 
these to my insurance company, and they sent me a check 
for the amount, minus $1.00. They only pay $6.00 for the 
hospital a day, and I was in one day, and my hospital bill 
was $7.00. So they added on to the bill which made the 
$24.00, and so I just paid the extra dollar. 

©. Let me see. 1 don’t want to spend too much time 
on this, but the record, 1 think, shows that you paid 
$24.60 to the hospital. 

A. That’s right. 


Q. Now, then, you were reimbursed $23.60? 

A. Something like that, yes: around $23.00. 

Q. So that you personally paid $1.00 on the hospital 
bill ? A. Yes. 

©. And you personally paid $20.00 on Dr. Ghrist’s 
bill ? AQ Gonrect. 


Q. Now, with reference to the anesthetist, the person 
who gave you the anesthetic, the $15.00, or, no, the $20.00 
charge for the anesthesia,—were you reimbursed for 
that? oa 
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A. Yes. I waited until I got the check from the in- 
surance company and then sent the doctor that. 

Q. Now, were you reimbursed for the $2.00 that you 
spent for medicine? A. No. [94] 

QO. So that of the total medical expense that you paid 
out, you paid $2.00 for medicine, $1.00 to the hospital, 
and $20.00 to Dr. Ghrist? — 

A. That’s right, yes, sir. 

Mr. Wheeler: That’s all. I have no further questions. 

Mr. Moore: No further questions, your Honor. 

The Court: That doesn’t figure out just right, accord- 
ing to my mathematics. I am not swearing to it. But the 
anesthesia was a separate item here,— 

Mr. Moore: That is correct. 

The Court: —the $20.00, and the doctor’s bill was 
$45.00 in addition to the anesthetist’s charge of $20.00. 
How much did the insurance company pay on account of 
the doctor’s services? 

The Witness: It was like this: As I got the bills, I 
turned them over to the insurance company, and it hap- 
pened they just gave me the money,—they didn’t pay the 
$20.00 for the anesthesia until about a month or two 
months later, and I kept getting a bill from the anesthetist, 
and finally a check came from the insurance company, and 
then I mailed it to the doctor. 

The Court: Then you were reimbursed for the anes- 
thesia? 

The Witness: Yes, sir. 


Mr. Wheeler: No further questions. 
The Court: Nothing further. [95] 
Mr. Moore: Mrs Hartley. 
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MRSSARIESHARTLEY, 


called as a witness by and on behalf of the plaintiff, having 
been first duly sworn, was examined and testified as fol- 
lows: 


Direct Examination. 


The Clerk: State your name, please. 
The Witness: Marie Hartley. 
By Mr. Moore: 

Q. Mrs. Hartley, you are the wife of Frederick Hart- 
ley, the plaintiff in this case? 

A. What was that? 

Q. You are the wife of Frederick Hartley, the plaintiff 
in this case? A. That’s right. 

QO. Now, were you with him on the evening of October 
13, 1945, when you went to Sears, Roebuck? 

A. Yes, I was. 

Q. Were you with him during the entire time that he 
was there? 

A. Well, no, not all the time. 

©. Will you tell us what you did while you were with 
him on that date? 

A. Well, we went in there with the intention of getting 
batteries, and, of coyrse, he wound up by buying the 
earphones, and then, to make the story short, he went in to 
get the |96] impressions made for his ears, and he asked 
me to make the check out. Well, all the time he was 
having that done, I was in at the desk having—getting 
this check. Then when I came back, they were all made, 
and everything. 

©. In other words, you were not present when the 
impressions were made? . A. Yes, that’s right. 
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Did you see the molds after you went back— 

No, I didn’t. 

—to where your husband was? 

Now ledidnt 

About what time was it that you left the store, if 


OO PO PO 


you recall? 
A. It was around 9:00, something like that. 


Q. Did you stop at all on the way out? 

A. No. Well, yes, we stopped—pardon me. We 
stopped at the desk, and we were interested in this big 
book they had there about different banks, you know, and 
everything, and we wanted to look up our state bank in 
the state I come from, and we spent about, you might say, 
about five minutes there. 

QO. Before you left— 

A. Or a few minutes. 

Q. —the store, did your husband have any conversa- 
tion with you regarding the making of the molds? [97] 

A. No. Wait a minute. No, he didn’t say anything. 
He didn’t say anything. [ didn’t see no molds, or any- 
thing. 

QO. Well, did you have any conversation with him at 
all before you left the store, after you left the place 
where the molds were made? 

After we left the store? 

Before you left the store. ma. No: 
Where did you go from the store? 

We went to the show. 

To a movie? A... Yes. 


ee 


iO FOO 
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OQ. Was anything said to you by your husband at the 
show regarding his hearing? 

A. Yes. He was uncomfortable, he says, that it felt 
like there was water running in his ear—that there was 
water in his ear, it just felt that way, and he kept rubbing 
that one side of his head. 

Which side was that? 

The left side. 

Now, that was on Saturday night, was it? 

Yes. 

On the next day, Sunday, October 14, 1945, did 
you have occasion to discuss with your husband this 
same ear? A, Thats) themext day? (|e) 

On cs. 

A. Well, Sunday morning he woke up and he said to 
me, he said, “J want you to look in my ear.” He says, 
“T feel there is something in it.” 

©. Did you look in his ear? 

A. And I looked in it, and I had to have a light to 
see it. You know, I had to turn my light on it, and there I 
saw this object. 

QO. What light did you turn on? 

A. My overhead, the ceiling light, and I saw this 
white substance in there. Well, I didn’t know what it was, 
so I took out a bobbie pin, and took the round edge of the 
bobbie pin and just tapped it. 

QO. Did you attempt to remove it? 

A. No, I didn’t. 

Q. Did you know whether your husband attempted to 
remove it or not? 

A. No. All I know is that he kept pushing his finger 
in his ear, that’s all. 


O PO PO 
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QO. Now, did he say anything further to you regarding 
his ear thereafter? 

A. Well, I told him that he really ought to go to a 
doctor. 

Oe Didvhe goto a doctor: 

A. Well, that day, because there was no doctors—we 
[99] didn’t know of any, you know, being Sunday, so we 
let it go until the next day. So Monday he went to see 
Dr. Ghrist. 

QO. Did you go with him? 


rf 


Poo. ledidad 

QO. What happened after that with respect to his ear, 
if anything? 

A. Well, then the following day he came home—Mon- 
day he came home and said that he had to go to the 
hospital in the morning for an operation. Well, he got 
ready and went off the next day, and then I didn’t see him 
until Wednesday, Wednesday afternoon, late afternoon. 

QO. Did he ever complain to you about his ear after 
that time? 

A. Yes, he did. It bothered him, and I know when he 
came home that night from the hospital, I had to put a 
pad on the pillow because his ear was draining, you see. 

Q. That was the night he came home from the hos- 
pital ? A. Yes: 

QO. Which was Wednesday? 

A. Yes, that was the day he came home from the 
hospital. He went right to bed, and his ear drained, be- 
cause the following morning I noticed it was a good thing 
I did that, because it was all serum and blood all over the 
pillow. 
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QO. Did his ear drain at any time after that time, to 
your knowledge? [100] 

A. Well, it drained, yes. It drained right along, you 
know. Not too much; on and off, and then—well, then 
he had like the doctor says, he had the infection, and I 
know when he went to see the doctor, the doctor said he 
had that infection. It bothered him, and his head ached 
severely while it was draining and, you know, his head 
commenced to ache and that was when, oh, I don’t know, 
he was just miserable, and he kept taking aspirins. And 
I just told him, I said, “Don’t take too many aspirins.” 
I know he complained a lot about the headaches. 

QO. Did you notice or do you notice any difference in 
his hearing now than you did before this incident took 
place? 

Mr. Wheeler: If your Honor please, I submit that is 
calling for a conclusion of the witness. There hasn’t 
been any foundation laid and there aren’t any objective 
standards by which that can be determined. 

The Court: I suppose all that a lay person would say 
would be what he or she observed. 

Mr. Moore: That is what I have in mind, your Honor. 

The Court: If you will put the question in that form, 
she can answer. Otherwise it would call for perhaps some 
scientific knowledge. 

Q. By Mr. Moore: Mrs. Hartley, have you observed 
any difference in the hearing of your husband since the 
incident, as contrasted with before the incident? [101] 

A. Well, yes, I noticed a big difference there. 
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Q. Will you explain what it is that you have noticed? 

A. Well, I noticed that before he used to be able to 
take his earphones off and I could talk to him and make 
him hear me. 

©. From what distance away? 

A. Well, in fact, I could even be in the other room— 
in a small house in the other room, and I could say—I 
could turn and I could call him, and he would answer me. 
But I noticed that later, after the accident, I would be in 
the same room and I knew he didn’t have his earphones on, 
and I would call him and he wouldn’t even respond, so I 
would have to get up even closer to make him hear me. 
And I said, “Freddie, I think,’ I says, “I think there is 
something wrong. You are really getting much more hard 
O wearing. 

Mr. Moore: That is all. 


Cross-Examination. 
By Mr. Wheeler: 

QO. Do you know how long you were at the check 
desk, Mrs. Hartley? 

A. Well, I was there practically—well, you might say 
fully 20 minutes. I didn’t only stand at the check desk 
there, but there was some other counters right there, and 
while I was waiting my turn to get to the desk, I was 
looking at a few little things right near the desk. [102] 

©. Between the time— 

A. Well, about 20 minutes. 

Q. Between the time you left Mr. Hartley and re- 
turned ? 

A. Yes. There was a littl—now, wait a minute. I 
will tell you. We spent a little time talking about the set, 
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I know that, when Mr. Owen was trying to sell him the 
set. We spent a little time there, and then it might have 
been close to 8:30 or something like that, or it wasn’t 
quite that, and I went over while I was getting that done 
—I went over and was getting the check at the desk, and 
I spent a little time talking to the man at the desk, too, 
so by the time I got through it was, well, about ten minutes 
of nine, something like that. 


QO. Did you look at the clock at that time? 

A. Yes, I did. I remember distinctly I looked at the 
clock. I didn’t look at the clock, because I had my own 
watch then. 

Q. You looked at your watch at ten minutes of nine? 

By GS, 


Q. And that was the time you returned? 

A. I returned. Then we returned back to the desk. 
\e got everything done, everything was O. K’ed, and we 
hurried, and we went back to the desk again. 


Q. So you looked at your watch, and it was ten minutes 
to nine? [103] 
A. Where are we? Pardon me. 


QO. When you returned to your husband, where he was 
having,—or where he had had these ear molds made— 


A. Yes. 


QO. And when you returned, the impressions that were 
made of his ears had been completed? 

A. Yes, everything was completed. I didn’t see any 
of it. He was ready to leave, you see, and I gave Mr. 
Owen the check. 
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QO. And after you gave him the check you turned and 
ikemiete 

A. We went over towards the desk. We had to pass 
the desk, and we just thought we would stop, and we 
spent a few minutes there. 

Mr. Wheeler: I have no further questions. 


Mr. Moore: No further questions. 
The Court: That is all. 
The Witness: All right. Thank you. 


The Court: I think we will take our recess now, 
ladies and gentlemen, for a few minutes. Remember the 
admonition. 


(A short recess was taken.) 


The Court: All present. Proceed. 
Mr. Mocre: Mr. Frank Owen, please. [104] 


FRANK OWEN, 


called as a witness by and on behalf of the plaintiff, 
having been first duly sworn, was examined and testified 
as follows: 

The Clerk: Will you state your name, please? 

The Witness: Frank Owen. 


Direct Examination. 
By Mr. Moore: 
OQ. Mr. Owen, where do you reside? 
A. 422 North Garfield Avenue, Monterey Park. 
Q. What is your business or profession? 
A. Accountant, formerly. 
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Q. What is it at the present time? 

A. Retired at the present time. 

QO. Were you employed in the month of October, 1945? 

Be RR 

©. Where were you employed? 

A. Sears, Roebuck & Co. 

OQ. What was your position with them at that time? 

A. Well, I was so-called manager of the hearing aid 
department. 


QO. How long had you held that position with them? 

A. About a year at that time. 

QO. Will you tell us, briefly, your duties in connection 
with that position? 

A. Well, first, I was selling hearing aids and then 
[105] selling accessories, and the taking of the ear molds 
to complete the job. 

QO. This taking of the ear molds, what was that? 

A. Well, that was securing an impression of an indivi- 
dual’s ears so as to send it to the laboratory so that they 
may complete an earpiece, that they may make an earpiece 
for the hearing aid. 

QO. Were you doing that during the month of October, 
1945? ieee es, Sir. 

©. For how long a period prior to that time had you 
seen making impressions for ear molds? 


A. One year. 

QO. Did you have any training or instruction in that 
regard— Az Yes. 

Q. —prior to commencing that work? 


A. Yes. 
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QO. From whom? 

A. First, from Mr. McKenna, the supervisor of the 
hearing aid department of all stores. 

Q. You mean all Sears, Roebuck stores? 

A. All Sears, Roebuck stores. And Mr. McKenna 
directed me to the laboratory where the earpieces and ear 
molds are made, both, for instructions by them. [106] 
Where was that? 

72/7 West Seventh Street. 
Is that the Clark Laboratory? 
The Clark Laboratory. 


How much training or instructions did you get? 
There was a sample made, and it didn’t take too 
Sich time. I spent a little time with Mr. Goodrich of the 
Clark Laboratories ° 

QO. Did you receive any written instructions from 
them ? 

A. I think that I received the written instructions, that 
we had them in the store at that time, and I read them 
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over. 

QO. And your Mr. McKenna, did he give you any 
written instructions? 

A. No written instructions, except that he handed 
this to me and told me to read it. 

Q. That is the instructions from the Clark Labora- 
tories? cee 

QO. Do you remember what instructions you received 
with respect to making of the ear molds? 

A. Well, as I said, it is a very simple matter, and there 
isn’t very much to it. Of course, I can tell you, if you 
wish the description. 
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Q. Yes, I would like to know. 

A. In the first place, you see that the outer layer of 
[107] the ear is covered with an oil. 

Q. What kind of an oil? 

A. We used a baby oil; any kind of an oil to prevent 
the plaster from sticking. Then you proceeded to see that 
there is a piece of cotton inserted in the ear to prevent 
the plaster from going into the ear. 

Going into what portion of the ear? 
The inner ear. 
Is that the same as the ear canal? 


Well, the ear canal leads to the inner ear, yes. 
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Were you instructed, were you told the reason why 
that cotton was placed there? 

A. Well, it is obvious. I don’t think any one would 
need to be told why it was placed there, but in Mr. 
Goodrich’s laboratory the gentleman there placed it there, 
and I read that it should be placed there. Naturally, we 
did it. 

QO. But were you given the reason why it was placed 
there: 

A. I don’t know whether any one said, “This is to pre- 
vent the plaster from going into the inner ear.” That 
wouldn’t need to be stated. That was very obvious, as I 
stated before. 

QO. Then what was done? 


A. Then after building up a little plaster so that you 
might have a sort of a handle on it, you let it set until it 
[108] gets hard. 
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Q. Do I understand from your instructions that you 
prepared a plaster-like substance ahead of time before it 
was put in the ear? 

A. Not very much ahead of time. It was prepared 
right then and put in. 

Q. Then it is placed in the ear. And what is its con- 
sistency ? 

A. I would say a heavy cream, or something that will 
pour easily. 

Q. Then what is done, under the general plan of mak- 
ing molds? 

A. You take a spatula, or something of that character, 
and work that plaster down well into the auditory canal, 
so that when you remove it there will be no break-off. 
Do you work it down as far as the eardrum? 

Oliv no: 

Then what is done? 

Then you let it set. 

Does it harden? 

Until it is hard enough to remove. 

Then how is it removed? 

Well, just by manipulation with the hands, pushing 
the earpiece away—pushing the ear away from the ear 
mold, and pulling and pushing the flesh around the ear 
until it [109] easily comes out. There is not much to it. 

Q. After the mold is removed, were you instructed 
anything further to do with the ear? 

A. Yes, we cleaned—we see to it that there is no 
little surplus particles of plaster that may be around the 
ear. It may break off a little around the edge and drop 
on the ear. We see that is cleared away. Then we use the 
liquid to wash the ear, to wash any surplus away. 
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Q. Did you use any light of any sort in connection 
with the operation? 

A. No, that isn’t necessary. 

QO. On October 13, 1945, did you have occasion to fit 
an ear mold for Mr. Hartley, the plaintiff in this case? 


By. Sat. 

QO. You did prepare molds, did your 

CES: 

Q. For which ear? A. For both ears. 

QO. Do you know, of your own knowledge, whether 


the molds as so made were sent to a laboratory for pre- 
paration of an earpiece? eee CS: 

Q. I show you Defendant’s Exhibit A, and ask you 
whether you recognize that. 

A. No, I wouldn’t recognize it. [110] 

Q. Would you say with respect to Exhibit B whether 
you recognize Defendant’s Exhibit B? 

A. Well, what do you mean by “recognize?” 

Q. Do you know what it is? 

A. Oh, yes, I know this (indicating) is an ear mold 
and this is an earpiece. 

Q. Do you know whether or not this is the one which 
was made by you for Mr. Hartley? 

A. Well, of course, and if I knew that was Mr. 
Hartley sseaupicce Nere— 

Q. You are pointing to Exhibit A? 

A. Iam referring to Exhibit A. It is my belief that 
this ear mold, this Exhibit is not made—I mean to say, 
the Exhibit A I believe is not made from Exhibit B. 
QO. All right. Now. how about Exhibit C? 

A. Exhibit A, the earpiece, is made from Exhibit 
G. 
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Mr. Moore: Thank you. No further questions. 


Mr. Wheeler: I have no questions. 


Mie Count: Phat is all. 


Mr. Moore: That, your Honor, is the plaintiff's case. 

Mr. Wheeler: If your Honor please, at this time I 
would like to make a motion to dismiss on the ground that 
there is no showing of negligence on the part of the 
defendant, Sears, Roebuck & Co. 

The Court: The matter is a question for the jury 
under [111] proper instructions. For those reasons the 
motion at this time will be denied, without prejudice. 
Proceed. 

Mr. Wheeler: Mr. Owen, will you return to the stand, 
please? 


FRANK OWEN, 


called as a witness on behalf of the defendant, having 
been previously duly sworn, was examined and testified 
as follows: 


Direct Examination. 
By Mr. Wheeler: 


Q. Prior to the time that you were employed by Sears, 
Roebuck & Co., by whom were you employed? 


A. For 28 years with the Union Oil Company, until 
Loge) 


Q. In Los Angeles? A. Yes. 
Q. In what capacity were you employed? 


A. As an accountant. 
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©. What was the date of your employment by Sears, 
Roebuck & Co.? 

A. About November, 1944. 


Q. In what capacity were you employed at the time 
of your original employment? 


A. With Sears, Roebuck? 
Q. What were you to do? 


A. To sell hearing aids, and accessories, and make 
ear molds. [112] 


What type of hearing aid were you to sell? 
We sold both bone and air conduction instruments. 


What make of instruments? 


PO FiO 


They were made by Zenith Radio Corporation. 

Q. Now. were you employed in November. When 
did you receive the instructions from the Clark Labora- 
tories? 

A. In the very first week, I think. Mr. McKenna 
gave me instructions immediately, and then he sent me 
to the Clark Laboratories. 

QO. Now, Mr. McKenna’s instructions occurred im- 
mediately after your employment? 

pees 

Q. Then you were instructed by the Clark Labora- 
tories approximately during the first week of your em- 
ployment? ee ces: 

Q. Do you know how many ear molds you had made 
prior to the time that you made the ear molds for Mr. 
Hartley? A. Oh, I must have made 150 or so. 

©. During this period of approximately 11 months? 

Bon Mes: 
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©. Calling your attention to October 13, 1945, I will 
ask you if you met Mr. Hartley on that day? 
Yes. 
Do you recall where you met him? 
In the hearing aid department. [113] 
And that is located in what store? 
Sears, Roebuck Ninth Street Store. 
Sometimes called the Olympic Boulevard Store? 
The Olympic Boulevard Store, yes. 
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Do you recall the time of the evening that you 
met him? 

A. Well, it was—I don’t know the time, no; not 
exactly. It was probably mabye about as has been stated, 
around about maybe 8:15, 8:00 o'clock. 

©. Do you recall that Mr. Hartley was accompanied 
by his wife? Be SUSE 

©. Did you have any conversation with Mr. Hartley 
Miienerercice tO lle plbkchase Of ain car told, or, rather, 
a hearing aid? 

Pemex hearing aid. Not pariicilarly | Of course, 
we were selling aids, and if anyone was not getting 
along successfully with the hearing aid he had, if he had 
one, naturally we would suggest the testing of a Zenith. 

Q. Do you recall what the occasion was that brought 
Mr. Hartley there? Did he say why he had come to the 
department ° 

ay IL domi ieeca li nae ne altel 

Q. Do you recall any of the conversation that you had 
with him? [114] ] 

A. Well, specifically, no. But I always say to any one 
who probably is not getting along with their hearing aid, 
“Let’s try the Zenith.” 


124 Sears, Roebuck & Co., a Corporation 


(Testimony of Frank Owen) 


He was wearing a hearing aid at the time, was he? 
Yes, I believe he was at that time. 
Do you recall what type of hearing aid it was? 
A bone conduction instrument. 
That is a different type than the so-called air con- 
duction? Pe es: 

QO. What is the difference between bone conduction and 
air conduction? 

A. Well, the bone conduction is like one [ am now 
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wearing. The vibrator touches the mastoid bone back of 
the ear. It may work on any portion of the head. That 
is bone conduction. Air conduction is one where the 
vibrator goes into the ear, and goes in with a fitting, a 
special fitting of some sort or other. 

Q. Now, do you recall what you did in connection with 
Mr. Hartley’s visit to the store on that evening? 

A. Oh, yes. Mr. Hartley purchased the instrument, 
and, of course, if he is getting air conduction, why, the 
best thing he can do, a person getting an instrument, is to 
have the earpiece made. 

©. What is the purpose of the earpiece? [115] 

A. It is to secure a better contact, and also to keep 
any extraneous noises from entering the ear through the 
ear canal. 

Q. Referring now to the Zenith type of instrument, 
the Zenith instruments are equipped for either bone 
conduction or air condition with the ear piece? 

A. That’s right. 

©. Is there any standard equipment that comes with 
the Zenith set for air conduction? 

A. Yes, there is. There is a set of tips and tubes, as 
we call them, plastic tubes of different sizes. There are 
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four, and four rubber tips of different sizes, so that the 
individual can fit his own ear, you see. Some of those, 
some combination of those four tubes and tips will fit most 
any one fairly well. 

QO. When you refer to a tube, what is it, and what do 
you use it for? 

A. Well, the plastic tube is a little tube with a 
shoulder on it that snaps on to the ear phone, and on top 
of the plastic tube is the rubber tip which is to be in- 
serted in the ear for hearing. 

Q. How lJarge is this tube that fits on to the receiver 
part? 

A. Oh, I should say three-sixteenths of an inch 
maybe, the heavy part of it, and it snaps on to the ear- 
phone. [116] 

QO. How large in diameter is the circular end? 

A. Well, it is just a little tube, a little smaller at one 
end than the other, with a shoulder so that when you 
put the rubber tip over the tube, it will stay on. There is 
a shoulder there to keep it from falling off. 
©. The tip then is inserted into the ear, is it? 

A. That's rigght. 
Q. Does the tube go into the ear as well? 

A. Well, it goes in under the tip, yes. The tip is 
slipped over the plastic tube. The plastic tube is snapped 
on to the earphone, and that makes the temporary fitting. 
We call it temporary. 

©. You refer to it as a temporary fitting? 

A. We call it temporary, yes, and we think the ear- 
piece is much better. 
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OQ. Now, for the purpose of fitting a person, or fitting 
a person’s hearing aid with an earpiece, what must you 
do? 

A. For fitting, getting an earpiece, you mean? 

Q. You make a mold? 


A. The first thing to do is to secure the =mieldgaos 
course, and the person is arranged in a position where you 
can make the mold, and then— 


Mr. Wheeler: If your Honor please, may I ask will we 
adjourn at 4:00 o’clock or at 4:30? [117] 


The Court: About 4:30, I think, or a little before 
4:30. 

Mr. Wheeler: The reason I ask that is because I was 
going to ask the witness, for illustrative purposes, to 
show just what is involved in this process of making a 
inold, and I just wanted to make certain that we had 
ample time. 


Mr. McKenna, would you come forward, please. 
(Mr. McKenna did as requested.) 
Mr. Wheeler: If your Honor please, 1 was going to 


ask, for illustrative purposes, to have Mr. Owen demon- 
strate just what was involved in this process of making 
an ear mold, and relate it to the making of the mold 
or the two molds that he made for Mr. Hartley. He can 
show just what was done, and how he did it, and that was 


the purpose. It will take just about 10 minutes, I think. 
The Court:...And who is this gentlemen, Mr. Mc- 


Kenna? 
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Mr. Wheeler: Mr. McKenna is the supervisor of the 
hearing aid department for the Los Angeles district of 
Sears, loebuck & Co. 

Mr. Moore: Counsel, is he the Mr. McKenna that has 
been referred to in the previous testimony of Mr. Owen? 

Mr. Wheeler: Yes, and he will be offered as a witness 
subsequent to Mr. Owen. 

Giieweourt: lsethere any objection’ 

Mr. Moore: No objection. 

ine Cortes teceed. [118] 

Mr. Wheeler: J think we can use this table. 

The Court: But in doing so, use it so that every 
one can see it. I don’t believe those jurors in the back row 
can see from there. You might have to elevate the table 
a little bit so that they can see. 

Mr. Wheeler: We can push it back a little bit, prob- 
ably. 

Mr. Moore: As I understand it, this is an illustration 
of how molds are generally made, and it is not an attempt 
to say that this is the way exactly that it was done with 
Mr. Hartley? 

Mr. Wheeler: That is correct. Then I will relate it, so 
that we understand what is involved, I will relate Mr. 
Owen’s testimony to it. 

The Court: Can you all see this, ladies and gentlemen? 
I think they can all see it all right. 

Mr. McKenna: Now, do you want to get the water? 

The Court: Do you want some water, a glass of 
water? 

The Witness: A glass of water will be fine. 

The Court: Will a glass of water be enough? 

The Witness: Oh, yes. 
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Mr. Wheeler: Mr. Owen, if you will just tell now, 
as you make this ear mold, what you are doing and the 
instruments you use, how you seat the person who is 
going to have the mold made, and so forth. 

Mr. Moore: May I ask counsel if Mr. McKenna is 
likely to [119] make any comments during the course of 
this? 

Mr. Wheeler: None whatever. He is an innocent by- 
stander. 

The Court: Is it necessary that Mr. McKenna be here 
now? He obstructs the view of the jury somewhat. 

Mr. McKenna: I will sit down here. I am going to sit 
down, Judge. 

The Court: Now, describe what is being done. 

The Witness: I am making an examination now to 
see if there are any hairs in the ear, which must be re- 
moved before you attempt to make an ear mold. Here are 
the tweezers. 

Mr. Moore: I suggest, counsel, that we let the record 
show that Mr. McKenna has his head lying on the table, 
with his left ear on the towel, and with his right ear 
upwards. 

The Court: And is sitting on a chair right beside the 
table. 

The Witness: It is immaterial whether you put oil in 
the ear before you insert the cotton or not, but this cotton 
is to prevent any foreign substance from going into the 
ear. 

Mr. Moore: And you are inserting that with the 
tweezers? 
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The Witness: With a little bent tweezers. Now, that 
is inserted, and we can proceed to clip any little hairs that 
may protrude, any heavy hairs, with a pair of scissors. 

Now, the next thing to do after inserting the cotton and 
clipping the hairs is to moisten this with oil. 

The Court: Moisten what with oil? [120] 

The Witness: This Q-tip or common little household 
thing, with a little cotton on the end, on each end of it. 

Mr. Wheeler: A cotton swab? 

Mr. Moore: I think it has a trade name, “Q-tip.” I 
know that with my children we use that. 

The Witness: Now, we usually have some place where 
we can squeeze the excess oil off. I will do it on the 
towel. 

Now, we proceed to see that all of the portion of the 
ear there is moistened with the oil or covered with the 
oil, so that you have a film, a thin film of oil all over the 
ear. Now, in order that there may be no excess oil, we 
just take the other end of the Q-tip and just rub out all 
of the oil that you can, and that leaves sufficient oil on, you 
see. 

Mr. Wheeler: Can the members of the jury see the 
depth the cotton is from the outer surface? 

The Witness: You can easily see the cotton here. 

The Court: Can you get up and assume the same 
position later on? 

Mr. Wheeler: He can’t hear you without his hearing 
aid, your Honor. 

,The Witness: You can see the cotton right there. 

The Court: You can see the cotton, but I want to know 
whether the jury can. . 

The Witness: Show them the cotton in your ear. 
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The Court: You can walk along there, hesitating a 
moment [121] so that each juror can see what the other 
jurors see. Now, tell him to walk back up here, so these 
gentlemen up here can also see it. 

Mr. Wheeler: Will you show these other gentlemen? 


(Mr. McKenna did as requested.) 


Mr. Moore: Your Honor please, counsel has kindly 
consented in this particular type of demonstration that I 
might perhaps ask a question here and there rather than 
wait for cross-examination. 

The Court: Very well. 

Mr. Moore: If I may ask one question now: Is the 
cotton there down in what is known as the canal? 

The Witness: The auditory canal. 

Mr. Moore: The auditory canal. 

The Witness: The auditory canal. 

Mr. Moore: And this film of oil goes down to the 
cotton? 

The Witness: It should, yes. If it should not exactly 
go down, you might have a little adherence of plaster at 
the point you touch. 

QO. By Mr. Wheeler: Will you state for the record, 
Mr. Owen, how far in the canal that cotton appears to 
Beg 

A. As to distance I could not state, but I know there 
is sufficient cotton there to prevent any plaster going in the 
ear. 

©. No, but can you measure it? I mean, just take 
[122] something and— 

A. Well, from the outer ear, from this piece of the 
ear right here, from that point on in, it is a distance of 
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half an inch; that is, the top of the cotton that you now 
saw. 

Then after getting the ear parts oiled with oil, then you 
proceed to mix the plaster. 

Mr. Moore: That is a rubber cup? 

The Court: Here is a cuspidor, if that is what you are 
looking for. 

The Witness: That is what I am looking for. There 
is a little excess; more than I need. 

QO. By Mr. Wheeler: How much water approxi- 
mately did you have in the cup? 

A. Probably about as much water as plaster. 

Q. Equal proportions? 

A. Now, I should have a little spoon here, to dip that 
plaster out. It would make it more convenient. Perhaps 
I can guess at it this way. It is a little harder to do. That 
is what happens, you see, when I don’t have the spoon, 
but I can probably guess. 

The Court: Iam sorry, but we don’t have a spoon. 

The Witness: That needs to be a little thicker. 

Mr. Wheeler: Perhaps you could take the scissors here 
and use them as a spoon. [123] 

The Witness: Maybe I could. I will see if I need 
that. I am sorry, that isn’t quite thick enough yet. 

The Court: What is that white powdery substance that 
you are putting in there? 

The Witness: That is what we call ear mold plaster. 

The Court: Do you know what its composition is? 

The Witness: Probably plaster of Paris, mostly. I 
do not know what it is. 

' ‘Now, after this 1s thoroughly mixed, then it is ready to 
insert it in the ear. 
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O. By Mr. Wheeler: Can you take a minute and 
just show that to the jury? 

A. I don’t want to take too long. It is just a thick 
mass, like a heavy cream. I don’t want to take too long, 
because it sets and should be in here. 

Mr. Moore: May I ask if there is any reason why a 
rubber cup is used? 

The Witness: No. 

The Court: Let him put it into the ear, so that it will 
solidify. 

The Witness: Now we begin to put this in. 

The Court: The record shows that the witness is 
pouring the material into the ear. 

The Witness: This operation here is to see to it that 
all of the plaster,—to see that there are no bubbles in the 
[124] neck of the earpiece, so that 1t won’t break as you 
remove it. Now, all we have to do now is to build a little 
handle on it, as you might say, so that in removing it it 
will not be a difficult job and we can get it out without 
breaking. 

The Court: The record shows, I think, and I can’t 
see clearly from where the bench is, but isn’t the orifice 
completely obscured by the material? 

The Witness: Yes: yes. Now, that happened to be 
a little soft, and rolled down a little more than it should, 
but that is because perhaps we didn't have quite the right 
quantity in there. After you have used a spoon, you 
know just what the quantity is to put in, in the first place, 
but that doesn’t make any difference. Now, we will let 
the plaster rest until it sets, and then proceed to remove 
1. 
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OQ. By Mr. Wheeler: Have you had these plaster 
molds made of your ears? ies. 

©. Is there any warmth generated in the hardening 
process? 

A. There always is a warm feeling there, and some- 
times people ask because it is getting a little warmer all 
the time. Naturally, in any oxidation or letting of plaster 
@ry in an ear, naturally it creates heat. 

Mr. Wheeler: What was the oil? You have already 
identified the oil that you have used? [125] 

The Court: Is that what you call the baby oil, Mr. 
Owen? 

The Witness: I don’t know about this oil, but it is 
used. It isn’t identified there, but I suppose that is the 
same as we have used in the store. 

QO. By Mr. Wheeler: And the pink colored liquid 
is the cleansing? 

A. Yes, that is the cleansing, the liquid we use after 
the earpiece is out. 

The Court: Do you have any specific time that you 
permit it to solidify? 

The Witness: About five minutes, but that depends 
a little on the humidity and the mix, the degree of mois- 
ture, the water you have in the mix. The thinner you 
have it, the longer it takes to dry. 

QO. By Mr. Wheeler: This arrangement here of the 
small table is similar to that which you employed, is it, 
at Sears Roebuck & Company? 

A. Yes, similar, only we had a pillow in addition to 
the towel. We have a towel and place it on the pillow. 
But the seating arrangement is similar? 


~ A.’ Yes, similar, that’s right.” . 


134 Sears, Roebuck & Co., a Corporation 


(Testimony of Frank Owen) 


©. How do you tell when it is hard enough? 

A. Well, a good way is just by striking it with the 
finger-nail. You can tell when it is beginning to harden, 
[126] and you can allow a little time when it is begin- 
ning to harden. If you should scratch it with your nail, 
it would be soft. 

The Court: Is there any way of determine ie 
Owen, whether the entire mass that you put into the 
ear solidifies simultaneously? 

The Witness: Well, occasionally you break off an 
earpiece when you are removing it; if you attempt it too 
soon, it is likely to break, and then that means that it 
hasn’t had time to harden, and you simply recover the 
balance of it with the pair of tweezers, this tweezers’ 
kit here. 

The Court: Considerable of the material is out in the 
world, out in the open air? 

The Witness: Most of it, yes. The laboratory, of 
course, don’t use much of the plaster. They only use 
the inside of it, as you have indicated. 

The Court: And considerable of the material is on 
the inside of the ear, which has, in addition to the atmos- 
pheric conditions, the warmth of the body? 

The Witness: That’s right. You see, that was a 
little thinner than ordinarily, and that will take maybe 
a couple of minutes extra for drying. 

©. By Mr. Wheeler: You have no way of determin- 
ing what proportion you used of the water and plaster 
for this particular mix? 

A. Well, in practice, I have a spoon and I got about 
the [127] right amount, and it is very easy, and if I 
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need additional plaster it is very simple to take half a 
spoonful, or of water, and I can judge it better than 
where I have to dump it in with the container. 
The Court: Mr. McKenna will be getting tired there. 
Mr. Wheeler: He may fall asleep. 


The Witness: Well, it isn’t quite ready to remove 
yet. I think that has been there about five minutes now, 
hasn’t it? 

Mr. Moore: About six. 


The Witness: About six minutes. It is just a littl— 
not quite ready to remove. If that had been a thicker 
plaster, it would probably be ready to remove now. 


Now, the only thing to do in removing the earpiece is 
to begin simply, as any one would, by pushing the flesh 
a little bit away on each side, pull your piece over like 
this eradually, and if you have a patient that is nervous, 
and all that, you take a little more time. But when one 
understands what is going on, they don’t worry any. 
Now, we are not quite through yet. We have the ear- 
piece out, and the next thing is to examine the ear, and 
you may see those little white speckles. You see, there 
isn’t much to do to remove that. In fact, it would not 
be necessary to do anything, but we always do this. 

The Court: What are you doing now? 

The Witness: Now, we have inserted this in a little 
[128] cleansing fluid that we put in there, and we just 
rub the ear out like this. This probably removes any 
oil that might be adhering around the face. 

The Court: What is that cleansing fluid? 

The Witness: I beg pardon? 

The Court: What is the cleansing fluid? 


136 Sears, Roebuck & Co., a Corporation 


(Testimony of Frank Owen) 


The Witness: It is probably something like a mouth 
wash, something of that character. That’s all, Mr. Mc- 
Kenna. 

O. By Mr. Wheeler: When you said you take this, 
you were referring to a Q-tip that you dipped into the 
cleansing fluid? 

A. That’s right, these little things here. 

Mr. Moore: Did you remove the cotton from his 
ear? 

The Witness: Did I? It wasn’t necessary. Just as 
in all cases, there is the cotton on the earpiece. When 
you get the cotton out, then you are sure you have a job 
done. If you don’t get the cotton, then you have some- 
thing else to do. There is the cotton with the earpiece, 
just as nice an earpiece as you can have. That will cost 
you $6.00, Mr. McKenna. 

Mr. Wheeler: You might pass it along to the jury, 
so that they might examine it. 

(The plaster mold was passed to the jury.) 

Mr. Wheeler: Now, if you will resume the witness 
stand. 

©. By Mr. Wheeler: Referring now to October 13, 
1945, and particularly your discussion with Mr. Hartley, 
what did [129] you do? Did you make an impression 
of Mr. Hartley‘s ear? 

A. Yes. I first took an impression of Mr. Hartley’s 
right ear. Then with that completed, I took an impres- 
sion of the lertwear. 

Q. What did you do in making an impression of the 
right eare 

A. Well, I went through exactly the process I did with 
Mr. McKenna, and the same with the left ear. 
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Mr. Moore: That is objected to as a conclusion of 
the witness, and I ask that it be stricken. 

The Court: Well, that would be true. He would have 
to relate specifically what he did. 

Mr. Wheeler: Yes. 

QO. By Mr. Wheeler: Will you relate just what you 
did? A. With Mr. Hartley’s ear? 

(Or Yes. 

A. Well, first Mr. Hartley took the position as Mr. 
McKenna did, with the right ear up, the first one. I 
washed the ear with oil, then removed the excess as I did 
here. 1] inserted the cotton. Now, I may have inserted 
the cotton first, or afterwards. It would be immaterial, 
unless you were clipping hairs, in which case you should 
put the cotton in first. 

O. You don’t recall now whether you put the cotton 
m first or the oil? [130] 

A. [am not sure about that. If I clipped any hair 
I should have seen to it that the cotton was in first. Then 
after the cotton is inserted in the ear, you are ready to 
make the mix for the mold, prepare the mix, see that 
it is about the right consistency, then pour it in the ear. 
Then take the spatula and work it well down into the 
auditory canal, and a little bit into the cotton, so that 
when you take the mold out the cotton adheres to it, 
just as it did in Mr. McKenna’s case. That was the 
making of the right ear mold. Then after it was dry 
I proceeded to extract it, as we did here. 

Q. With reference to the insertion of the cotton, Mr. 
Owen, you used the same amount for each ear? 

A. No. No, you should examine the ear, and you 
can discover some ears are very large, some are small, 
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and when you put in a piece of cotton that is too small, 
you soon discover it and put a larger piece in. 

QO. Well, what do you try to do in putting the cotton 
in? 

A. Well, you try to anticipate the proper amount of 
cotton, and if you should fail to get the right amount, 
of course, you simply pull it out with the tweezers and 
start again with a larger amount of cotton. 

QO. Well, with reference to fitting the cotton in the 
ear, should it be a tight fit or a loose fit? 

A. It should be a snug fit, yes. It should fit down 
with all edges of the cotton packed well so that when 
the [131] plaster goes up against the cotton it will be 
a square cut earpiece or mold. 

©. And with reference to the impression that you 
took of Mr. Hartley’s right ear, did you do that? 

ee eee 

Q. Now, after you had taken the impression for Mr. 
Hartley’s right ear, what occurred? 

A. Well, we removed the impression, and then we 
had just dealt for one impression, and Mr. Hartley de- 
cided, well, while he was about it, he would have an im- 
pression made for the left ear. 

Q. Did you have any conversation with him at that 
time relating to the making of the impression for the 
leteweaig 

A. No, I don’t recall any, except that I think he said, 
“T might as well have the other one made.” He seemed 
to feel he had a chamee to try both ears, 1 belevoumm 
don’t just recall any special conversation. 

©. And you went ahead then and proceeded with the 
lent eal? = ASV es: 
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©. What did you do in connection with the making 
on a mold for Nir, Hartley’s leit earr 

Pee clomiedid ihe sane as in the case Of the richt 
ear. I first swabbed the ear out with oil or put the cotton 
[132] in. It doesn’t make any difference. We will say 
I put the oil in, then put the cotton in, and then poured 
the mold—-made the plaster and then poured the mold 
and worked it down into the ear with the spatula, let 
it dry, and then removed it, and then swabbed the ear 
out, just to make a clean job. That’s all. 

Q. When you swabbed the ear out—when you swabbed 
his left ear out, did you observe any plaster in the audi- 
tory canal? 

Pee Gee NG sit elemad. of course if 1 had, 1 would 
have taken it out. Ji I could not have swabbed it out, 
I would have reached for it with something or other. 
But there was no necessity for thinking there was any- 
thing in the ear whatever. 


Mr. Moore: If your Honor please, I object to the 
testimony of what he would have done had he done so- 
and-so, and I ask it be stricken as merely a conclusion 
of the witness. It is not responsive to the question as 
to what he did. 

The Court: Yes, I think it should go out, ladies and 
gentlemen, and also that phrase about there was no neces- 
sity for thinking anything. You will disregard that. 

Q. By Mr. Wheeler: Your answer is solely that you 
Midi tescerany plaster im the ear? 

Dae bhat s right. 


@. In the inner ear or auditory canal? [133] 
A. That’s right. 


140 Sears, Roebuck & Co., a Corporation 


(Testimony of Frank Owen) 


Q. What did you observe with reference to the cotton 
Ohetieme:t cal! 

A. Well, I remember very distinctly, and I was caused 
to observe it. Naturally, I would make this observation 
anyway because when you take the ear mold out the 
first thing you look for is to look for the cotton, and if 
you see no cotton, then you know you must recover the 
cotton that is in the ear, because you have put the cotton 
there. And, of course, in a casual way, when the right 
ear mold was taken out, I observed the cotton, and when 
the left ear mold was removed, we were through, and 
Mr. Hartley arose and said, “Didn’t you leave some 
cotton in my ear?” And I said, “No,” and I pointed 
to the pair of molds, and there were two just as nice 
ear molds as you could have, perfectly formed and fin- 
ished, and the cotton was on both of them. I called his 
attention to it, that there was the cotton on the ear molds. 

QO. Did you have any further conversation with him 
with reference to that point? 

A. No. No, by that time Mrs. Hartley had arranged 
the check, IJ believe, and we just closed the deal and Mr. 
Hartley left the hearing aid department. 

Q. Did you ever have any further conversations with 
Mr. Hartley subsequent to that evening? 

A. No. [134] 

Q. Did you ever have any conversations with Mrs. 
Hartley subsequent to that evening? 

A. J saw Mrs. Hartley once since that time, and that 
was a few days afterwards, when she called at the store 
for the earpieces that had been sent. The ear molds 
had been sent to the laboratory, and they had been re- 
turned to the store, and were actually—I had taken the 
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ear molds down to the mailing division to be mailed out, 
and Mrs. Hartley called after the taking of them down 
there, and I told her they were down in the mailing di- 
vision, but that I thought I could still get them, and I 
went down to the basement, and, sure enough, I got the 
earpieces which were prepared for mailing and wrapped 


by Sears, Roebuck, and handed them to her in person. 

(Oe en yo Terer to the earpieces, Mr Owen, to 
what do you refer? 

A. J refer to the finished product, the piece that the 
Clark Laboratory makes. It is called an earpiece. 

©. That is similar to Defendant’s Exhibit A? 

A. It is the plastic piece; it is the earpiece. 

©. Now, the earpieces then for the two ears and the 
two molds for the two ears were returned; is that correct? 

eee ces. 

Q. Do you recall when these molds that you had made 


on Saturday night were sent to the Clark Laboratory? 
ss) 
A. No, I do not recall the date. The date could be 


established, of course, by the records. 


Q. Do you recall how long after the Saturday night 
on which you made the molds that Mrs. Hartley—that 
you talked to Mrs. Hartley? 

A. No, I do not know the date that Mrs. Hartley 
called at the store. 
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OQ. Was it a week or two weeks after? 

A. Well, it would be approximately a week. It would 
not be two weeks, and it might not be within the one 
week, because it takes a few days longer, more or less, 
for the laboratory to get an earpiece back to Sears. 

Q. What time was it when you talked to Mrs. Hart- 
ley? A. To Mrs. Hartley? 

Oe ucs: A. It was late in the evening. 

Q. Well, what do you mean by late in the evening? 

A. I mean—lI would judge now from your question, 
it must have been Friday or Saturday night, because it 
was late at night. I am not sure about that, however. 

Q. Did Mrs. Hartley say anything to you with ref- 
erence to any difficulty— A. Not a thing. 

Q. —with reference to the ear molds, or the presence 
of any foreign substance in her husband’s ear? [136] 

A. Not a single word. 

Q. Did you have any further conversations at any 
time with Mrs. Hartley or Mr. Hartley? Ay Ne: 

Q. Mr. Owen, what time does the Sears, Roebuck 
& Company, the Olympic store, or Ninth Street store, 
whichever it might be referred to, what time does it close 
on Saturday night? 

A. At that time it closed at 9:30. 

Q. And when are the lights turned out with reference 
to closing? 

A. On Friday and Saturday night the lights—they 


keep the lights on a little longer than on other evenings, 
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and I couldn’t say exactly, but I should say they turn the 

lights off at 9:45, somewhere around there. The clerks 

have a good deal of cleaning up to do on Saturday night. 
©. but the store closes— 

A. 9:30 is the business hour, they close up business, 
but the lights remain on for stragglers to get out of the 
store and for clerks to clean up their accounts, turn in 
their cash, and so forth. 

Mr. Wheeler: I have no further questions. You may 
examine. 

The Court: I think we will defer that, Mr. Moore, 
until morning. [137] 

Mr. Moore: Yes, your Honor. 

The Court: Ladies and gentlemen, we will take a recess 
until 10:00 o’clock tomorrow morning. Remember the 


admonition and keep its terms inviolate. 
Mr. Bailiff, will you pick up that mold and give it to 
the clerk, please? 


Mr. Wheeler: If your Honor please, I will offer that 
now as Defendant’s Exhibit D. 


Mr. Moore: No objection. 
The Court: Very well. So ordered. 


(The mold referred to was marked as Defendant’s Ex- 


hibit D, and was received in evidence.) 


The Court: Please retire, ladies and gentlemen. and be 


here in the morning at 10:00 o’clock. 
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(Whereupon the jury retired from the court room, and 
the following proceedings were had outside the hearing 


and presence of the jury.) 


The Court: Gentlemen, I received these requested in- 
structions, but apparently neither of you have complied 
with Rule 14 of the Court. You had better read that rule 
and submit your objections in writing, if you have any. 
We have, for the purpose of simplifying the matter, num- 
bered these pages so that you could refer to them. We 
have numbered both of them consecutively. I believe 
there are thirty-three requested instructions on behalf of 
the plaintiff, and ten [138] reqeuested instructions on be- 
half of the defendant. I would like to have those ob- 
jections so that we will have them seasonably in the 
morning before 10:00 o’clock. 

Mr. Wheeler: Yes, your Honor. And at this time 
I wish to apologize for being late this morning. It was 
entirely unintentional and was a matter over which I 
didn’t have any control. 

The Court: With the transportation difficulties some 
of those things are excusable at this time, but try to be 
here in the morning at 10:00 o’clock. 


Mr. Wheeler: Certainly. 


(Whereupon, at 4:30 o’clock p. m., May 8, 1946, an 
adjournment was taken until 10:00 o’clock a. m., May 
9, 1946.) [139] 
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Los Angeles, California, Thursday, May 9, 1946. 10:00 
iN WG 


itherSoume: All present. Proceed. 
FRANK OWEN, 


called as a witness on behalf of the defendant, having 
been previously sworn, resumed the stand and testified as 
follows: 

Mr. Moore: Your Honor please, I believe we were 
to start the cross examination of Mr. Owen? 

dine Court; Yes, sir. 

Mr. Wheeler: Before you start your cross examina- 
tion, I would like to ask one or two questions that I 
overlooked. 

Mr. Moore: No objection. 


Direct Examination (continued) 


By eit.) VW eeler: 

QO. Mr. Owen, when you removed these molds from 
Mr. Hartley’s ears, did you do anything to them at all 
prior to the time that you sent them to the Clark 
Laboratories? A. Nothing whatever. 

©. In other words, they were in the same condition 
when you sent them to the Clark Laboratories that they 
were when you removed them from Mr. Hartley’s ear? 
Exactly. 

That was true as to the cotton, was it? 

I beg your pardon? 

Did you remove the cotton? [141] pono: 
Now, if you will examine Defendant’s Exhibits B 
and C, I will ask you if these are in the same condition 
as they were when you sent them to the Clark Labora- 


OO FO S 


tories? 
A. No; no, they are not in the same condition now. 
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©. What differences are there? 

A. Well, in the first place the cotton has been re- 
moved, and there is—the laboratory has waxed over that 
with a sort of a wax, I would call it. 

Q. Will you hold them up and indicate where the 
wax has been applied? 

A. The cotton protruded from the end of the ear 


mold at that point there (indicating). 

Q. Indicating the prong that went into the auditory 
canal? 

A. Yes, that part right there, as it was in the mold 
made yesterday. The cotton has been removed. By the 
way, we were instructed by the Clark Laboratories— 

The Court: No just answer the question. 


The Witness: The cotton has been removed, and this 
is waxed over. I can’t tell you just why that is done, 
but that is done always. 

QO. By Mr. Wheeler: And is there anything else 
that has been done, or any other change that you notice 
in the mold? 

A. The only other change is that the laboratory 
has [142] sliced off the portion of the mold that they 
don’t wish to use. 

©) Thats thespertion—— A. The outer portion. 


Q. The outer portion of the outer ear? 
AS Vhat® meh 


©. What can you state as to the length of the prong 
that went into the auditory canal on Defendant’s Exhibit 
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C, which I think is the one which was removed from 
iitewleti- car? 

A. Well, it is just the average length, I should say. 
They may vary considerably, the length of a prong, 
as you call it, but this is the average, I would say. 

Q. And what determines the length of the prong? 

A. Well, the depth which you place—the depth of 
the cotton. If you put the cotton deep in, why, it would 
make a little longer prong. 

©. Does the length of that prong appear to be the 
saine as it was when you sent it to the Clark Laboratories? 

A. With the exception of the wax that is put over 
the end, I would say it is the same. 

Q. Have you ever made a prong which would be 
two-thirds of an inch long? 

A. Two-thirds of an inch? 

@ Yes. 

A. Well, that would be a rather long prong, though 
it could be done, I think. [143] 

©. Have you ever? 

A. Ido not believe J have. 

©. Would you have taken particular notice of it if 
you had? A. Yes, I think so. Yes, I would have. 

Q. Can you state as to whether the prong on the 
mold that you removed from the left ear of Mr. Hartley 
was two-thirds of an inch long? 

A. No, it could not have been two-thirds of an inch 
long. 

Q. Now, Mr. Owen,— 

Mr. Moore: I object to that answer as not responsive. 
He said “it could not have been.” He did not answer 
whether it was. 
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The Court: He said, “No,” and then addeqdiemc= 
thing. The last part of the answer will go out. The 
first part will stand, the negative answer. 

©. By Mr. Wheeler: In removing the imoldiiigia 
Mr. Hartley’s left ear, did you break off the prong or 
any part of the prong? 

A. No, I am sure I did not, because if (ieiaque 
would have put two pieces in the package for the labora- 
tory. As it was, the two ear molds lay on the tray, 
and they were—one was right, one was left, a pair, the 
first pair that | had ever made, and there theyeeq 
and when Mr. Hartley first [144] arose and said, “Didn't 
you leave some cotton in my ear?” I pointed to the 
earpieces again, and I looked at them again and said, 
“No, there is the cotton there.” 

Mr. Moore: Now, pardon me, please. I would like 
to make an objection and ask that the last portion of 
his statement be stricken, after the word “No,” the 
following part of the answer to the question, as to 
whether he broke it off, as a conclusion of the witness. 

Mr. Wheeler: I think, if your Honor please. he was 
merely amplifying his statement; I mean his certainty 
as to the fact that he did not break it off. 


The Court: Gentlemen, I do not want you to argue 
objections or motions before the jury. Read the answer, 
please. 

(The answer was read.) 

The Court: Motion denied. 


Mr. Wheeler: I have no further questions. 
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Cross-Examination 


By Mr. Moore: 


Q. Mr. Owen, you have stated on direct examination 
that you didn’t recall why Mr. Hartley came to your 
department. Isn't it a fact that when he first came to 
your department and talked to you, he asked for bat- 
teries? 

Pelt may beset eam mot sire about that. J dont 
know just the facts regarding his first visit. 

QO. Now, adverting to the operation which you demon- 
strated [145] to the jury on Mr. McKenna, how do you 
determine the amount of cotton which you will need 
in a particular ear? 

A. Well, when you look at the ear you can fairly 
well determine that. You can take a little quantity and 
decide you didn’t need as much cotton, and then find 
you needed more, and in that event you take another 
piece, and you would cast the other aside. 

©. This is placed in what portion of the ear? 

A. In the auditory canal. 

Q. Calling your attention to the diagram which is 
hanging on the board, is this portion between what 
appears to be hairs in the ear and the eardrum the 
auditory canal that you refer to? 

A. As I understand, that is the auditory canal, yes. 

©. How do you determine whether the auditory canal 
is filled with cotton? 

A. Well, you can see the cotton. You can see the 
cotton in the auditory canal and, of course, you don’t 
let it go beyond the point of sight. If you did, it might 
be lost way deep in the auditory canal. 
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Q. In putting cotton in the auditory canal, do you 
take any method or see that it goes down to the eardrum? 

A. Qh, no, it never reaches the eardrum. I mean to 
say that—you asked me if I take a method. Pardon me. 
No, there is no method, but you simply pack it just a 
sufficient [146] depth so as to prevent the plaster from 
going in. 

©. Is this a tight pack or a loose pack of cotton? 

A. Rather a firm pack. 

Q. Now, what would be the effect of not having 
any cotton in the auditory canal, with respect to the 
putting in of the plaster? 

A. Well, quite likely—quite likely, if you poured 
the plaster right in, it would clog up, and it would not 
reach the drum of the ear— 

Q. What would prevent it? 

A. As I say, it would clog up and the air back of 
the plaster would prevent it from going farther down. 

Q. If vou had a very loose pack of cotton rather than 
a tight pack, what would be the effect of pouring the 
plaster in? 

A. I wouldn’t think any plaster could escape. 

Q. Do you know, of your own knowledge, whether it 
would or not? 

A. No, I couldn’t say that. I never had the ex- 
perience of it doing so. 

©. Do you always chp the hairs in the ear of any 
person for whom you are making the mold? 

A. Wherever the hairs are coarse and heavy hairs, 
they are clipped off or you will have pain in extracting 
iNcmleee: 
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Q. But there are occasions in which you do not? [147] 

A. Oh, yes, there are occasions. 

Q. Now, in October, 1945, how did you estimate the 
amount of plaster that was needed for a particular mold? 

A. Well, you don’t estimate any—you almost take 
the same amount of plaster, and if you have any over, 


you simply throw it away. There is nothing to that. 

©. How did you determine the amount of water to 
use? 

Pee Wiatsiseaeimiatter Of judoment, You dont want 
to get it too thin or too thick. 

Q. In fact, the consistency of your material for 
molds varies from time to time? 

A. Nota great deal. There is plenty of latitude there. 

©. Depending upon the consistency as to whether it 
is thin or thick, is there any difference in the drying 
properties? 

A. It would dry a little faster when it is a little 
thicker. 

©. How about the uniformity of drying throughout 
the mold? A. I think it dries uniformly, the same. 

©. You think it would dry with the same speed at 
the bottom of the mold as it would in the part that is 
at the top of the ear? 

A. I think so; just the same as if it was a thinner 


mix. [148] 
©. Have you ever made any experiments to determine 
whether that is true or not? A. No, I haven’t. 


Q. Do you use sterile instruments, such as your 
tweezers and spatulas, in connection with your work? 


A. Yes. 
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Q. What do you do to sterilize them? 

A. Dip them in a solution. 

Q. What sort of a solution? 

A. We have a solution we clean the ear with; the 
same solution. 


Q. Is that what you said was a sort of a mouth wash? 
Lereees: 


Q. Now, you indicated the use of a spatula to get 
out the air bubbles from your mold. Do you push at 
all with that spatula? What motion do you use in using 
the spatula? 

A. Well, you first pour the plaster in, and then you 
work the plaster down into the cotton, against the cotton, 
so that you have no bubbles in the ear mold. 

Q. Now, in using your operation of pushing the 
flesh away from the mold when you are removing it, 
might that not cause a portion of the plaster mold to 
break off? A. Break off where? 

Q. Break off of the mold. 

A. Occasionally around the edge of the mold, where 
it [149] is very thin, it would break off, if that is what 
you refer to. 

©. How about that prong that you have referred to? 
Could it not break off the prong? 

A. That could break off the prong in that case, but 
if it did we would all know it, and then you would have 
a job to do. You would have to recover the piece of 
plaster that is left in the ear. 

QO. Does the cotton always come out with the mold? 

A. Not every time. I had just one occasion in which 
it did not come out. 
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Q. You mean out of the 150 molds you made only 
one time it did not come out? 

A. I don't recall of any other time. I don’t recall 
of anv other, and then, as I say, you have a job to do. 
You have to recover the cotton, and if you don’t recover 
it, and if the individual can’t recover it, then there is a 
job for a physician or a surgeon. 

Q. Now, referring to the making of a mold for Mr. 
Hartley, do you recall at this time how much cotton 
you used in connection with the operation on him? 

A. No, I do not. 

Q. Do you recall now whether or not you clipped the 
hair in his ear, either in his right or left ear? 

A. JI am not sure about that. 

Q. Do you recall at this time whether you swabbed 
his [150] ear with oil, either one of the ears, or both? 

A. Yes. That question is as I have answered you 
the other day. 

Q. When you say “the other day’, you refer to your 
deposition— i eS, 

QO. —which was taken in Mr. Wheeler’s office? 

A. Yes. I believe my answer was that to say that 
you turned right or left, or whether you did this or not, 
I can't be positive, but it must have been done or J would 
have had difficulty in removing the earpiece, it would stick 


lie tne ear. 
©. Do you recall now whether the mold in Mr. Hart- 
ley’s right ear stuck to the ear? A. No, it did not. 


Q. You recall it? 

A. Iam sure it didn’t. It came out easily. He did 
not complain of any pain. If it had stuck, there would 
have been pain and a little trouble. 
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©. What about the left ear? 

A. The same thing. 

©. You mean he did not complain of any pain? 

A. No, no pain. As soon as he arose fron thevelaine 
he said, “Didn’t you leave some cotton in my ear?” And 
I pointed to the cotton on the ear molds. [151] 

©. Do you recall at this time any of the individual 
moves that you made with respect to either the right 
mold or left mold of Mr. Hartley’s ears? 

A. No; no, I don’t. 

©. In other words, in telling us what you did, isn’t 
it a fact that you are basing it upon what your usual 
methods are rather than upon a specific recollection in 
that case? 

A. Yes. I will say it is, out of 100 ear molds how 
many of them could you say that I just did exactly this 
in any particular one? I couldn’t say definitely. But I 
certainly had the wax in there—I mean the oil in there, 
or else J could not have removed the mold. 

Q. Do you recall how long it took for the mold to 
set in his right ear? A. No, I do not. 

Q. Is the same thing true with the left ear? 

A. Nes 

Q. Now, when Mr. Hartley said to you, “Isn’t there 
some cotton in my ear?” did he indicate which ear he was 
referring to? 

A. Well, he referred to the left ear, because that was 
the last mold we took, and that is when he made the 
remark. 

Q. But he didn’t specify the left ear? 

A. No, but I pointed to both earpieces, ear molds, 
and there was the cotton on the end of both of them. [152] 
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Where were the ear molds lying? 

Lying on a tray on the desk. 

The same desk on which he had laid his head? 
Yes. 

Where was Mr. Hartley standing when you point- 
ed out these ear molds? 

A. He had just risen from the desk, you might say, 
where he had his head laid on the pillow, and stood up 
and made that remark. 

Q. Do you know whether he looked at the ear molds 
or not at that time? 

A. I don’t know whether he gave special attention 
to that; I couldn’t say that; but his remark caused me 
to make that statement, and he surely—I imagine he did. 
Which statement do you refer to? 


IO PIO PO 


“Didn’t you leave some cotton in my ear?” 

But you made a reply? 

“No, there it is on the ear molds.” 

In other words, you made a gesture to the table? 
Yes, and made the remark that there it is. 
Now, did you leave Mr. Hartley to wait on any 


OPO PO PO 


customers at any time while he was having these molds 
made? 

_ el ecotmimrecalleiirat le did. 

Q. Did you leave Mr. Hartley for any purpose during 
that time, that you recall? [153] 

A. I probably left to empty the surplus plaster from 
the cup. 

Q. Do you recall doing so? 

A. Ido not recall doing so. 

Q. Do you recall having any telephone calls during 
the period that you were making the molds? 
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A. I am not sure about that. 

©. You may have had some telephone calls? 

A. I may have had, yes. That occurs very seldom. 

©. Now, you have indicated that the store on Satur- 
day night during the month of October, 1945, closed at 
9:30. Do you recall on the night of October 13, 1945, 
what time the Hartleys left? A. No, | downer 

Omit your oiice: A. I do not recallithan 

QO. Do you recall on that night whether you made 
any more molds before closing time? 

A] No.) didnt after Mry Hartley. 

QO. Do you recall whether you waited on any other 
customers? 

A. I think there was a customer or two after that 
bought some batteries. 

Q. Isn’t it a fact that you said to Mr. Hartley, in 
the presence of Mrs. Hartley, or words to this effect, 
that [154] “You had better hurry up, the lights will be 
out shortly,” or ‘“They will be turning out the lights”? 

A. J may have made the remark that we didn’t have 
any time to waste, but still—it turned out that there was 
lots of time after that, in spite of that statemetiemnasl 
inade it. I may have made it. 

Q. Don’t you have a clean-up period between 9:00 
o’clock and 9:30, or at least did at that time, where your 
customers were leaving the store and you straightened 
up your stock, and things of that kind? 

A. No, not between 9:00 and 9:30. Your clean-up, 
if any at all, is after 9:30. You do business until 9:30. 

Q. Now, you have stated in response to Mr. Wheeler’s 
questions that the prong on Defendant’s Exhibit C is 
the average size. That-is correct, isn’t it? 
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A. Those are the average of what I make, yes. 

Q. The prong on Defendant’s Exhibit C could have 
been longer than that which exists there and broken 
off, could it not? A. Could have been longer? 

Q. Yes. 

A. I would say the prong on either one of them 
could have been longer; could have been, but it doesn’t 
—there is nothing to show that. 

©. Do you know whether it was or not, of your own 
[155] knowledge? A. No, I do not, no. 

QO. Now, you have indicated, in response to one of 
Mr. Wheeler’s questions, that the cotton had been re- 
moved from Defendant’s Exhibits B and C. That was 
a conjecture on your part, was it not? That is, you 
don’t know who removed it, or when, do you? 

A. Well. I know that I mailed it to the laboratory 
with the cotton on. 

Q. You personally examined both of them, did you? 

ree es, 

Mr. Moore: No further questions. 


Redirect Examination 


By Mr. Wheeler: 

Q. Mr. Owen, in fitting the ear molds, or making the 
ear molds in connection with Mr. Hartley’s ears, did you 
act in any greater haste, or did you act any more quickly 
in making those molds than you did any other molds? 

A. No, not any more than usual. I had plenty of 
time for that. 

Mr. Wheeler: I have no further questions. That is 
all. 

Mr. Goodrich, will you be sworn, please? [156] 
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called as a witness by and on behalf of the defendant, 
having been first duly sworn, was examined and testified 
as follows: 


Direct Examination 


The Clerk: Will you state your name, please? 
The Witness: J. W. Goodrich. 


By Mr. Wheeler: 

Q. Mr. Goodrich, you are a resident of Los Angeles, 
are you? INGe ES, Sie. 

QO. What is your employment? 

AS lam the manaecmon Clare aboratentcs: 


Q. Clark Laboratories makes these earpieces, does it? 
A. Yes, we reproduce the earpiece from the impres- 
sions of the ear sent in by the agent. 


©. What volume, or how many earpieces do you 
make or reproduce in a day? 

A. Well, it varies from day to day. It might pos- 
sibly reach as high as 150, and possibly go as low as 20. 

Q. For what area, or from what area do you receive 
molds for reproduction into earpieces? 

A. Well, we get them from Japan, China, and Aus- 
tralia and most parts of the United States and Canada, 
and a few in Mexico. 

Q. Is there any other company that does similar 
work—[157] i, SMES, 

Q. —in western United States? 

A. No, not in western— 

Q. Where is the nearest corresponding company? 

A. Chicago; although we do have a branch in San 
Francisco. 
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Q. This is your main office, however? 

pee ats ticht, 

Q. How long have you been manager of this com- 
pany? A. Approximately 10 years. 

(Ome eicre in Los Angeles: Pe ee Viess Sit: 

Q. Is the work of making earpieces from the molds 
performed under your direct supervision and care? 

ee Y eS, “Sir. 

QO. How many people do you employ? 

A. Well, right at the moment we have eight in this 
office. 

Q. Now, Mr. Goodrich, will you describe, briefly, 
what you do when you receive an ear mold, what you 
do in making an earpiece? 

A. When the package comes in, it is put on the 
receiving bench and opened by—vwell, there are two to 
three people that are able to open them, and record them, 
and anything that may look a little bit out of order in 
the mold, it is brought [158] to my attention. If it 
isn’t, if it is the regular run of impression, why, it goes 
through without my O. K. 

©. After the package is opened and the ear molds 
are removed from the package, what happens? 

A. Well, it is numbered. It is numbered with the 
number of that particular agent that sends it in, so 
that we can return it. 

Q. Referring to Defendant’s Exhibits B and C. 
’ which I think are before you on the desk, I will ask 
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you if you will examine them and tell us what those 
numbers are that appear on there. 

A. It is ZZ 405-K and KZ 404-K, then “DH”’, which 
indicated a double-header, or two molds, and the “K”’ in- 
dicates a small receiver. 

QO. When you say a small receiver, you mean a small 
Zenith type receiver? 2 EES, 

Q. That has nothing to do with the amplifier which 
is worn, but itis the earpiece: A. That’s right. 

©. It_is the little button type receiver that itsmmie 
the earpiece? Pewee seriolt. 

Q. And Zenith has a small type receiver? 

A. Yes. [159] 

Q. Now, have you examined your records to de- 
termine the name of the person for whom those molds 
were made? ees) 

Q. And for whom were they made? 

A. They were made for this fellow Hartley. 

©, fhat is Fred Elartley? A es: 

Q. Now, after the molds are numbered, what happens 
to them? 

A. Then they are reduced in size, and the surplus 
taken off, and made as near like the finished product as 
we want them, and then reproduced and impressed, of 
course, and finished into the finished article. 

Q. When you say the surplus is removed, will you 
just hold that up and show what is actually done? 

A. Well, this back is cut off of here, and then it is 
brought down to the size of the receiver that we pei 
want to use on it. 
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Q. What, if anything, else is done to the mold? 

A. Well, it is processed by dipping it in a wax solu- 
tion, and then all the bubbles, or if there should be any 
bubbles or any imperfections that we think are not in 
the ear, they are changed on the cast so that it repro- 
duces as near the ear as possible. 

Q. So that these ear molds are examined for the [160] 


presence of air bubbles? A. That’s right. 

Q. Or other roughened surfaces? 

Peet at Ss igiit. 

Q. And those surfaces are covered with wax? 

Pees. 

QO. Now, does it appear that those molds have been 
so covered? Ev es. 

Q. And treated? Agee ese 


OQ. Will you take Defendant’s Exhibit B and indicate 
where wax has been applied? 

A. Wax has been applied on the tip. There is a 
small air bubble on the top part, and then it has been 
expanded on the edge, on the fitting edge, and also along 
here there is a little air bubble that has been filled. 

Q. Now, will you examine Defendant’s Exhibit C and 
indicate where wax has been applied? 

A. Wax has been applied on the canal part of the 
ear, as well as on the back: that is, on the bottom sur- 
face to raise it in order to make it conform and match 
the other one, and also there was a small bubble under- 
neath the canal part, and also a small bubble on the 
back, and also the enlarging on the fitting edge. [161] 

Q. Now, when you say that wax has been applied 
on the canal portion, you are referring to what? I have 
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referred to it as the prong that goes into the auditory 
canal. A. Yes, that’s right. 

Q. And the tip has been covered with wax? 

fo UE 

Q. What is the purpose of putting the wax on the 
tip? 

A. Well, the purpose of that is, when we take the 
cotton from the tip it leaves a very rough surface, and 
when we apply the reverse or the matrix, it will not 
pull loose and will not break it, so we have to put the 
wax on it to get it to release easily and not break the 
mold or the cast. Then, also, it will give us a smooth 
impression. 

Q. The instrument, the finished instrument, must be 
smooth so that it will not irritate the ear? 

A. That’s right. 

Q. Now, you use this pink type of wax. You recog- 
nize it, do you? 

A. Yes, that is pink wax. 

Q. After that is done, what do you do? 

A. Then it is reversed; that is, we call it reversed, 
and there is a matrix made, and then that is put into a 
flask, and it is pressed in plastic material. 

Q. What do you mean by a matrix? 

A. The matrix is the reverse of it, the female of 
this [162] part. In other words, this is turned out, and 
it is made like the ear, so we can press the plastic into it. 

Q. What material is made—fron what material is 
thisp ina thin maces 

A. Dental stone, artificial stone. 
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QO. So that you have your master of artificial stone, 
and you press the ear mold, as you have treated it, into 
tiemniatrix, Or into this material? 

Peeelisicat just like that, mos) Whe matrix is made 
in about four or five parts. You couldn’t make it all in 
one part because you could not get it loose from the 
mold. It would not pull. So we have to make it in four 
or five parts and take it off in pieces and put it back 
together when we take this mold out. 

QO. I see. But when you have completed the matrix, 
you have an exact opposite of the ear mold? 

A. That’s right. 

Q. Then when you assemble the matrix, you pour in 
the plastic material which makes the earpiece? 

A, Thais italia 

Q. Now, will you examine Defendant’s Exhibit C, 
which I think is the mold from the left ear. 

A. Yes, that’s the left. 

Q. Will you remove the wax from the tip of the 
prong that goes into the auditory canal? [163] 

The Court: Have you done so? 

The Witness: Yes. 

Mr. Wheeler: Counsel, would you like to see it? 

Mr. Moore: Yes. 

ihe Court: Show it to the jury. 

(The article was passed to the jury.) 

The Court: The record shows that all of the jurors 
have inspected and have had an opportunity to examine 
the exhibit. Proceed. 

©. By Mr. Wheeler: What can you state as to the 
surface? 

A. I would say that is a rough surface. 
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Q. Can you state as to whether there is any indication 
of cotton having been against that surface? 

A. Yes, there would be. 

Mr. Moore: Objected to, your Honor, as not re- 
sponsive. 

The Court: Probably not. You didn’t directly answer 
that question. 

The Witness: I am sorry. 

The Court: Strike the answer. Read the question 
again, please. 

(The question was read.) 

The Court: That can be answered “Yes “ory gs@ 

The Witness: Do you want me to explain that answer? 

The Court: No, just answer it first. 

The Witness: Yes. Yes, there is an indication. [164] 

Q. By Mr. Wheeler: What is the indication? 

A. Well, if there was—if there hadn’t been cotton 
there, in the first place it wouldn’t have been a full-sized 
canal, which is indicated. Another thing, instead of hav- 
ing a rough surface, you would have a very smooth sur- 
face, indicating an air bubble. 

Q. From an examination of that surface, can you 
tell as to whether it has been broken? 

A. I wouldn’t say it had been broken, no. 

Q. In other words, your statement is that it has not 
been broken? Eee cs: 

Q. What do you mean when you say that there is 
evidence of a full canal there? 

A. Well, it seems to indicate to me if there was evi- 
dence of a short canal, you would have, about all the 
way from a third to two-thirds air bubble, leaving a 
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smooth surface, and you wouldn’t have a complete rough 
surface, as you have there. 

Q. Do you have any recollection, Mr. Goodrich, as 
to whether these particular earpieces were brought to 
your attention— ee Oe dom t 

©. —while they were in the laboratory? 

A. No, I don’t have any recollection. [165] 

QO. Would your records indicate it if they had been? 

A. Once in a while we do indicate it by putting it 
on the card, as we have our index, as a bad cast. But 
this has not been indicated that way on the card, so 
that evidently at the time they were received they were 
in the ordinary condition we receive them in. 

©. And they were adequate for the purpose of mak- 
ing the earpiece? ie Vics: 

QO. Now, if you will examine Defendant’s Exhibit A, 
which I think is this piece here, will you identify that? 

A. Yes. That belongs to the left ear. 

Q. Can you tell whether it was made from one of the 
molds? 

Pepe csit was tnade from the left ear mold. 

QO. Which is Defendant's Exhibit— ANT 


Q. —C. That transparent material is the plastic 
that you use in making the mold? 

A. Yes, that is a reproduction of it. 

Q. Now, after the earpiece is made from the matrix, 
what do you do then to the earpiece? 

A. It is polished and numbered to correspond with 
the mold. The mold and the piece that is being worked 
on, after it has been prepared, it is polished and cleaned 
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up, and the [166] two pieces are kept together until they 
are shipped. Then they are put in the same box. 

Q. You drill the hole in the earpiece,— Ayes 

Q. —=so that the earphone will fit into it? 

Ben ass 

Q. And drill a hole into the prong, as I have referred 
to it, that fits into the auditory canal? A. Yea 

Q. What is the purpose of that hole in the prong of 
the earpiece? 

A. It is to carry the sound directly into the canal. 

©. hag is the air ‘conduction: A. Wes 

Q. The method by which the air waves are trans- 
mitted ? Evemeces: 

Mr. Wheeler: JI have no further questions. You 
may examine. 

Cross-Examination 


By Mr. Moore: 

Q. Mr. Goodrich, how long has Sears, Roebuck been 
a customer of your laboratory with respect to earpieces? 

A. Why, I can’t answer that absolutely because I 
don’t recall the date since they have been sending them in. 

Q. Was it sometime after you became manager at 
the [167] laboratory that they started? A. Oh, yes. 

Q. What volume of earpieces do you make for them? 

A. Well, that is something I would have to check the 
records for, to be sure. 

Q. Approximately. A. I wouldn’t know. 

Q. Are there several daily? 

A. Well, some days; some days not. It is almost 
an impossibility to say. 
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Q. Are you able to state what proportion of your 
business comes from Sears? A. No. 

QO. Can you estimate it as large or small? 

ee Nol conldn it. 

Q. But you do a substantial amount for them, do 
you not? te OS: 

Q. Now, did you personally have anything to do with 
the making of the earpiece in Mr. Hartley’s case? 

Ee VCS. 

QO. What did you have to do? 

A. On the finishing I drill the holes, and I also grind 
the—it is pretty hard to put that into words—well, finish 
it up to the extent of grinding off the burrs after they 
come out of the mold. [168] 

©. Did you have anything to do with the making 
of the matrix of Mr. Hartley’s earpieces? A. No, 

Q. Did you see either of the molds, Defendant’s 
Exhibits B and C, prior to today? 

A. I don’t understand the question. 

Q. Will you read it, please? 

(The question was read.) 

Bi. SMe 

Q. When did you first see them? 

A. At the time that I polished them or was working 
on them in my— 

Q. You didn’t receive them or take them out of the 


box, did you? A. No. 

©. Was there a record made of the receipt of these 
molds from Sears? Loe es: 

Q. Immediately upon their receipt? Pee YES, 


Q. Did you make that record? ZN G, 
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©. Do you know who did? 
A. I can only know that by the writing on the index 
card. I don’t have the card with me. [169] 
You don’t have the index card with you? 
No, I don’t. 
When did you last examine that index card? 
I couldn’t say. 
Within the last few days? 


Yes, I did. I checked the numbers on the molds, 
I think a couple of days ago, approximately. 


PO PO PO 


Q. Did you check the index card for anything except 
the serial numbers? Eee ics: 


What did you check it for? 


The name and the date. 


Anything else? 


PO PO 


And whatever might be as an indication of a 
bad cast or a good cast. 


©. Would you say that when the index card is made 
that in every instance an indication would be made of 
a bad cast? A. Yes: 


Q. Now, you have indicated you had no recollection 
of having this particular mold called to your attention. 
Could it have been called to your attention and you not 
recall it? A. Yes, possibly. 


Q. Now, it is not quite clear to me as to this matter 
of the air bubble and the rough edge of the prong. Is 
it not possible to have a break of the prong leave a rough 
[170] surface? /) Yes, that s true 
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Q. What did you mean by the air bubble? Will you 
explain that, please? 

A. Well, the air bubble—in mixing plaster there is a 
certain amount of air that is gathered there, you might 
say, but in putting it into anything, if you put it in a 
closed surface, you might trap air below so that the air 
could not get away, and there is an air bubble. 

Q. Now, in explaining why the roughened edge of 
Defendant’s Exhibit C, that is, the prong on Defendant’s 
Exhibit C indicated the presence of cotton to you, did I 
understand you to base that upon the fact that there wasn’t 
an indication of an air bubble? cv eeeiese 

QO. But it is true, is it not, that there could be a third 
possibility, namely, that a piece had broken off the prong, 
leaving a rough surface? ioe Liecoulds oe: 

©. And can you tell from your examination of the 
Defendant’s Exhibit C which of the two possible condi- 
tions that is causing a rough edge was present, the pres- 
ence of cotton or the breaking off of a prong. 


A. Well, from this light that I have here, I would 
say that it was against the cotton. [171] 

©. What causes you to say that? 

A. Well, from the indication of the surface, the 
roughened surface. 

Q. Could the surface which you observe on the prong 
on Defendant’s Exhibit C have been created by a break? 

Ewe eS. 

Mr. Moore: No further questions. 
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Redirect Examination 
By Mr. Wheeler: 

Q. With reference to the examination of the record 
card or index card that you made, Mr. Goodrich, you 
examined that in my presence several days ago? 

A. Yes. I don’t recall what day it was. That’s why 
I am not sure of it, but I did check the serial number 
against the name and found that they were for that 
certain party. 

Q. Yes. Now, did your examination of the index 
card show anything other than the name of the man 
and the serial number? pe Only the dares 

Ore de ticrdatcs Eee 

Q. In other words, there wasn't any evidence on the 
Card Or aie imperiect east) Ay Nomi) 

Q. Or any notation? ux ING, 

Q. From your examination of the surface of this 
prong in Defendant’s Exhibit C, in your opinion which is 
more probable, the breaking of the plaster or the presence 
of cotton? 


A. I would say the presence of cotton. 
Mr. Wheeler: I have no further questions. 


Mr. Moore: No further questions. 
The Court: Step down. 


Mr. Wheeler: You are excused. 
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The Court: We will take our recess now, ladies and 
gentlemen, for five or ten minutes. Remember the ad- 


monition, and occupy the jury room. 
(A short recess was taken.) 


The Court: All present. Proceed. 
Mr. Wheeler: Dr. Brown. 


DR. GEORGE W. BROWN, 


called as a witness by and on behalf of the defendant, 
having been first duly sworn, was examined and testified 


as follows: 


Direct Examination 


The Clerk: Will you state your name, please? 
The Witness: George W. Brown. 


Mr. Moore: If your Honor please, before counsel 
examines Dr. Brown, I believe the record will show that 
in asking your [173] Honor to interrogate the jury the 
doctor was referred to as Dr. George Moore rather than 
Dr. George Brown. I imagine the question of the jury 
would be the same, as to whether they knew them. 


dime) Court. Is that true? 
Mr. Moore: Yes. 
The Court: You should have called the court’s at- 


tention to it at the time, if that is true. I am not going 
to interrogate the jury again. 


Q. By Mr. Wheeler: Dr. Brown, you are licensed 
to practice medicine in the State of California? 
pom Yes, Sir. 
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Q. Will you state, briefly, your medical qualifications? 

A. Well, as to my eye, ear, nose and throat specialty 
I attended Mayo Clinic, and the Chicago Eye) Eaves. 
and Throat College, and the New York Eye and Ear 
Infirmary, and the Illinois Eye and Ear Infirmary im 
Chicago, and I have been 15 years working at the General 
Hospital in eye, ear, nose and throat; also, I was pro- 
fessor of eye, ear, nose and throat over at the College 
of Medical Evangelists, and I am on the staff of the 
Good Samaritan Hospital, and St. Vincent’s and Holly- 
wood. 

©. How long have you been specializing in eye, ear, 
nose and throat, Doctor? [174] A. Since: 

©. Ine@alifomia: ee OCS clip 

OQ. Dr. Brown, did you make’ an examination of a 
Mr. Fred Hartley? Ex ses, ll caliial, 

©. What was the purpose of your examination? 

A. For testing his left ear for hearing. 

Q. When did you make that examination? 

A. I believe it was on April the 9th. Anyway, that 
was when the report was written. 

Q. Will you state what your examination consisted of? 

A. Well, I took him in my ear room, and J took an 
electric light and an ear speculum and I looked into the 
ear, the canal of the ear, and examined the eardrum of 
the left ear, and the eardrum was normal. That is, 
there were no scars or any perforations. There was no 
discharge from his ear. And then I examined his other 
ear, and found it to be identical. There was a slight 
retraction of both eardrums as the superior portion of 
the drum. 
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Then I tested his ears for hearing with a tuning fork, 
a C-212 fork. He heard that in his left ear—he heard 
it by air five seconds by holding the fork up here (in- 
dicating) and then right back over the auditory nerve, 
the nerve of hearing, and he heard it in 25 seconds there. 
(75 | 

aire Conrt: Is that the leit or the right ear, Doctor? 

The Witness: The left ear. 

The Court: You are pointing to your right ear? 

The Witness: Oh, yes. Pardon me. And the low 
tone fork, which vibrates 64 times per second, he didn’t 
hear that at all. Then I took a kind of whisper, and 
he could not hear the whisper at any distance; and an 
ordinary conversation, about like I am talking now, he 
could hear it at one foot, and that was the same in his 
right ear. He heard practically the same in each ear. 

Then I took an audiogram of it, and the audiogram 
showed that he was totally deaf in both ears, and there 
wasn’t five decibels difference in the right ear and the 
left ear. And that was way down at 22,048 vibrations 
per second. 

So I didn’t see anything wrong with his ear from any 
injury, and according to the tuning fork tests he has 
catarrhal deafness or oto-otitis media, and that is gen- 
erally caused from catching cold in the Eustachian tube, 
which you can see over there, which lets air up to the 
middle ear. 

Now, there are 15 pounds of pressure on everything 
every place; there is 15 pounds to the square inch. This 
is why you don’t hear. The 15 pounds per square inch 
is pressing on the tympanic membrane, and every time 
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you swallow you feel your ears click and that is when 
air goes to the Eustachian tube and goes to the middle 
ear; but if this Eustachian tube [176] is closed from a 
catarrhal condition due to sore throat and frequent colds, 
then this atmospheric pressure of 15 pounds to the square 
inch is on the eardrum externally and cannot go in in- 
ternally to counterbalance the external pressure. There- 
fore, the eardrum is gradually retracted in, and if it 
is retracted in, it becomes more or less wrinkled and 
thickened and doesn’t vibrate, and doesn’t carry the sound 
waves to the little ossicles in the ear. So you can imagine 
that, for example, by taking a snare drum and if it is 
not in the best of condition and is all wrinkled up, then 
if you hit it it wouldn’t make much sound. So that is 
what I found wrong with this gentleman, was a catarrhal 
deafness. 

OQ. Now, in your discussion of his deafness with Mr. 
Hartley, did he state as to the period of time which he 
had been deaf? 

A. He told me he had been deaf about 15 years. 

©. As a part of your investigation in this matter, did 
you discuss this case with Dr. Ghrist? 

A. I did. After I examined this man I called up 
Dr. Ghrist and told him I had one of his cases over 
here for examination, and 1 told him I didn’t see any- 
thing—didn’t see any injury as a result of any accident, 
and then he told me of the condition. 

Mr. Moore: If your Honor please, I am going to 
object to any conversation between Dr. Brown and Dr. 
Ghrist. [177] 

The Court: Sustained. I don’t believe there was any 
foundation laid when Dr. Ghrist was on the stand. 
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Mr. Wheeler: No, your Honor. 

QO. By Mr. Wheeler: But as a part of your investi- 
gation in this matter, you did discuss it with Dr. Ghrist? 

Aaadid. 

Q. After your discussion with Dr. Ghrist, did you 
make any further investigation or study of Mr. Hartley’s 
ears? 

A. That was 
ears at that time. 

Q. But after your conversation with Dr. Ghrist, you 
didn’t make any further investigation? 


I had already examined Mr. Hartley’s 


A. Qh, yes, I spoke to him. We have a postgraduate 
course or Mid-winter Convention which continues for 
two weeks every year, and I told him about it, and he 
said— 

Mr. Moore: Your Honor please— 

dives@oum:. Yes, 

The Witness: He said— 

The Court: No, Doctor. 

The Witness: Oh, pardon me. 

Q. By Mr. Wheeler: I didn’t mean to get any con- 
versation that you had with Dr. Ghrist, but my question 
was as to whether you made any further examination of 
Mr. Hartley’s ears after your conversation with Dr. 
Ghrist. AS Nov sic; no. [178i 

QO. You have indicated, but I want it clear for the 
record, Doctor, in your opinion, has Mr. Hartley suffered 
Puy palinent Mimi Gemucagiowetmhis leit ear as the 
result of any accident or presence of foreign matter 
that may have been in his ear on or about October 13, 
1945? 


176 Sears, Roebuck & Co., a Corporation 


(Testimony of Dr. George W. Brown) 


Mr. Moore: Your Honor please, I object to that 
question on the ground no foundation has been laid. 

The Court: I think the question is a little too broad. 
If you are referring to trauma, that is one thing. If 
you are referring to other matters, there is no hypothesis 
for the doctor to be permitted to answer that question. 
Sustained. 

Q. By Mr. Wheeler: Did Mr. Hartley—or, what 
conversation did you have with Mr. Hartley with refer- 
ence to any accident that may have occurred to him on 
or about October 13, 1945? 

A. Well, he gave me the history. I will read it to 
you. It says: October 13th the patient states that he 
was having an impression taken for his ear and a piece 
of plaster fell into his left ear. He has had impairment 
of hearing in the right ear for the past 15 years, but 
since this plaster got into his left ear the hearing has 
been impaired in that ear. He was under the care of 
Dr. Ghrist, and he said Dr. Ghrist removed it. It was 
quite painful at the time. I think he took a general 
anesthetic. But I didn’t see any evidence [179] at this 
time of any plaster or any foreign body having been in 
his ear. 

QO. Now, was there any evidence of any impairment 
of hearing as a result of the incident that Mr. Hartley 
has related? Ay Noe sir. 

Mr. Wheeler: That is all. 

Mr. Moore: No questions. 

The Core? ~ Uhatasealle 

Mr. Wheeler: Thank you, Doctor. I will call Mr. 
McKenna. 
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called as a witness by and on behalf of the defendant, 
having been first duly sworn, was examined and testified 
as follows: 


Direct Examination. 
The Clerk: Will you state your name, please? 
The Witness: Felix W. McKenna. 
By Mr. Wheeler: 
Q. Mr. McKenna, you are a resident of Los Angeles, 
are you? A. San Gabriel. 
You are employed by what company? 
Sears, Roebuck & Co. 
How long have you been so employed? 
Over two years. Two years, now. [180] 
In what capacity are you employed? 
Supervisor of the hearing aid departments in the 
Los Angeles district. 
©. How long have you been employed in that capacity? 
A. Since I have been employed with Sears, the past 
two years. 


ee ere 


©. Now, have you had any prior experience in the 


hearing aid business? oo Sule Jara, ISy7, 
©. Where did you have your first experience in the 
hearing aid field? Bo Denver, Colerade: 


Q. And what did you do at that time? 

A. JI sold hearing aids for a living. 

©. As a part of the sale of hearing aids, did you 
have any occasion to make impressions of ears? 

A. Yes, sir. 

Q. Or to make these ear molds? Ba YES, Bile 

Q. How long were you in Denver? 

A. In the business, I was there a little over two 
years, 
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Q. Well, were you employed by any one, or were you 
in business for yourself? 

A. The first part of that, the first year 1 was em- 
ployed by another concern, and the rest of the time I was 
in my own [181] business. 

©. What type of hearing aids did you sell at that time? 

A. Vacuum tube. 

©. Any particular type? A. R-X. 

©. When you left Denver, did you have any further 
experience in the hearing aid work? 


A. Yes, I went to Detroit, Michigan. 

©. How long were you in Detroit? 

A. I was there a little over four years. 

QO. What did you do in Detroit? 

A. I had my own business with the R-X, as distributor 
for the R-X hearing aid for the state of Michigan. 

©. That was your own business? A. “Westicie 

©. You had an exclusive license for the sale of those 
products— A. Vecucie 

QO. —in Michigan? Pee oY CS. sie 

Q. Did you have any people working for you? 

A. Yes, sir. 

©. How many people? A. Five. 

QO. In connection with your business in Detroit, did 


you [182] have any occasion to make ear molds? 

A. Yes, sir. 

©. After Detroit, where were you? 

A. I came to Denver. Or, excuse me. I came to 
Los Angeles. 

©. Then what did you do in Los Angeles? 

A. Well, I didn’t do anything for a few months. 
Then I started working for Sears and opened these 
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departments in the Los Angeles district for Sears, Roe- 
buck & Co. 

©. What has been your experience in the making of 
ear molds? A. What has been my experience? 

my Yes. 

A. Well, in the course of that time I probably made, 
myself, 1500 to 2,000 ear impressions. 

©. And you have had occasion to examine impres- 
sions made by others, have you? oe Vesecit. 

Q. Calling your attention to October 15, 1945, Mr. 
McKenna, I will ask you if you saw Mr. Frank Owen 
on that day. 

A. That was on Monday; yes, sir, Monday morning. 

©. Do you recall where you saw him? 

A. In our booth, where we sell our hearing aids, 
sitting on a chair right next to his demonstration table. 

Q. And this was in which store of Sears, Roebuck & 
or [183] A. Olympic and Boyle. 

Q. That is sometimes called the Olympic Street Store? 

fee ine Olympic Street Store, yes. 

Q. Do you recall the time of day it was, Mr. Mc- 
icenna ? 

Just as the store opened in the morning. 

What was the occasion of your visit? 

A regular routine call. 

What was the purpose of your call? 

To instruct them on anything that might come 
up fat they would need instruction on. By my ex- 
perience in the hearing aid business, why, that is the 
reason the Sears, Roebuck hired me, is for my qualifica- 
tions in the hearing aid business. So I opened these 
departments, and it was my business to supervise each 


> iO PO > 
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one of the departments and each one of the employees 
in the departments. 

Q. How frequently would you make these visits to 
the various stores? 

A. I got to every store always once a week, and many 
times twice and three times a week. 

©. How frequently did you have occasion to go into 
the Olympic Street Store? 

A. More often than the other stores because I was 
close to my office. 

Q. In other words, your office is in the same building— 

A. Yes, sir. [184] 


©. —as the Olympic Street Store? 

A. That’s right. 

©. Or in the same building in which Mr. Owen sold 
hearing aids? PO Uber sepieint. isin. 

Q. And you would see him more frequently than two 
or three times a week? ee CS Sit: 


Q. Now, calling your attention again to October 15th 
in the morning, Monday morning, did you observe any 
ear molds in Mr. Owen’s office on that morning? 


A. Yes, sir. 
What ear molds did you observe? 
I observed two ear molds lying on the tray. 


©. Was there anything unusual about these two ear 
molds? A. No, sir. 


©. What did they appear to be? 


A. They appeared to be a right and left ear mold 
impression. 
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©. For the same person? 

A. JI wouldn’t know from the first glance. I wouldn’t 
know exactly whether for the same person, but after 
discussing it, I did. 

Q. Did Mr. Owen tell you that these were the im- 
pressions for Mr. Hartley? [185] A. Yes, sir. 

Mr. Moore: If your Honor please, I object to any 
conversations between Mr. Owen and Mr. McKenna, and 
ask the last question and answer be stricken. 

The Court: Yes. The question should have been 
objected to; res inter alios acta would apply. You will 
disregard that last answer, ladies and gentlemen. It will 
be stricken from the record and the objection is sus- 
tained, although it was too late. 

i by Mr. Wheeler: Do you recall these two ear 
molds ? Wem iescit. 

Q. Did you make any particular examination of them? 

fee YES, sir. 

Q. What examination did you make? 

A. I observed them very closely. The molds were 
sitting there. Your Honor, may I show you how? 

The Court: You had better just answer the questions, 
Mr. McKenna, and stop when you do answer them. You 
will save a lot of time if you do that. 

The Witness: All right, sir. Will you repeat the 
question, please? 

(The question was read.) 

The Witness: A close eye examination. 

Q. By Mr. Wheeler: Did you note the presence or 


absence of cotton on the ear molds? [186] 
foe eS, Sir, 


182 Sears, Roebuck & Co., a Corporation 


(Testimony of Felix W. McKenna) 


Q. And what did you observe? 

A. I observed a normal ear mold with cotton on both 
canals of the ear molds. 

Q. Did you make any examination as to the length 
of the prong or portion of the ear mold that goes into 
the auditory canal? 

Mr. Moore: Objected to as leading and suggestive. 
I haven’t raised objections heretofore on that, but counsel 
has asked a number of questions that are leading and 
suggestive questions. 

Mr. Wheeler: Well, I think— _ 


The Court: No argument on an objection unless I 
ask for it, gentlemen. Sustained. 


©. By Mr. Wheeler: What other examination did 
you make of the ear molds? 

A. I didn’t pick the molds up in my hands because 
it wasn’t necessary. There were—I was sitting right 
here, and the ear molds were right here, and the table 
was right here. I examined them right here, and it 
wasn’t necessary to pick them up at all. 

©. What can you state as to the condition of the 
molds at the time of your examination? 

A. They looked like very normal, excellent molds. 

©. What can you state as to the—well, that may be 
[187] the same question. Mr. McKenna, have you met 
Mr. Hartley before? A. Before? Yes. 

Q. When did you meet him? 

A. Out to his home. 

©. Do you recall the time? 

A. In the evening, near in the neighborhood of six 
o’clock in the evening. 
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Q. Do you recall the day of the month, and the month? 
A. Well, sir, it was on Thursday or Friday, I believe. 
Q. Do you recall what month? ee October, 

Q. Did you have any conversation with Mr. Hartley 
with reference— 

A. Excuse me. I saw Mr. Hartley before that. I 
saw Mr. Hartley out at his place of business, out where 
he works. That was on, I think it was Tuesday. No, 
I wasn’t either. It was Wednesday, about Wednesday, 
I think it was, during the middle of the week. 

©. You had a conversation with him at that time? 

A. Yes, sir. 

©. And you had a conversation with him at the time 
you saw him at his home? Ae Yes, Sit. 

Q. Now, during that conversation was there any [188] 
discussion as to whether Mr. Hartley had the materials 
that had been removed from his ear? 

Mr. Moore: Objected to, your Honor, as leading 
and suggestive. 

The Court: That simply directs his attention to an 
incident, and he can answer it “Yes” or “No.” 

Whe Witness: Yes. 

Q. By Mr. Wheeler: What was that conversation? 

A. He said that he had—he told me his experience. 
He said that he had had some plaster in his ear, and 
said he went over to Dr. Ghrist on Monday of that 
week, and couldn’t have it removed, so the doctor asked 
him to come back the next day, and gave him the anes- 
thesia, and told me he was on the table quite a long time, 
and he was there all night, and he said when he got 
up in the morning he still thought it was night, and 
he said he was going to get up and get his supper and 
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the nurse told him, or, asked him, “Do you know what 
day it is?” He said, “No,” and he said, “I want to get 
my supper.” She said, “No, this is morning.” I re- 
member that part of the conversation. 

©. I will ask you if you had any conversation with 
reference to whether Mr. Hartley had the portions of 
the plaster that had been removed from his ear. 

i OES, 

Q. What was that conversation? [189] 

A. He said the doctor had them, had the portions of 
the plaster that he removed from his ear. 

Mr. Wheeler: I have no further questions. 


Cross-Examination 


By Mr. Moore: 

©. Do I understand that the conversation at the 
place of business there took place on the Wednesday 
following the sale of the aids on the previous Saturday, 
the previous Saturday being October 13, 1945? 

A. Yes, sir, I think it was. 

©. At what time of the day was it? 

AP early om tie moraine: 

Q. When did Hartley tell you he had been in the 
hospital ? io Uhatemonmne 

Q. That same morning? 

A. It was the morning that J saw Mr. Hartley. 

©. And he told you that he had been in the hospital 
that same morning? 

A. I may be wrong in my days there, see. J may be 
wrong in my days, but it was after Mr. Hartley had 
been in the hospital. 

Mr. Moore: No further questions. 
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Mr. Wheeler: J have no further questions. I have 
no further witnesses, your Honor. [190] 


Mr. Moore: No rebuttal, your Honor. 


The Court: It is about twenty minutes of twelve, 
gentlemen. I think probably we could excuse the jury. 
Let me inquire how long a time do you gentlemen think 
you want to argue this case? You have two arguments, 
Mr. Moore. Suppose we ask you first. 

Mr. Moore: I would say my opening argument should 
not take over 15 or 20 minutes at the most. 

The Court: And your closing? 

Mr. Moore: And the closing, depending on how many 
matters I have to rebut, I would say not over 15 minutes. 
The Court: And what do you think, Mr. Wheeler? 

Mr. Wheeler: I would think it would take about half 
an hour, that would be sufficient. 

The Court: We will allow a half hour on each side 
for each argument, and the plaintiff’s argument to be 
divided as counsel for the plaintiff sees fit; provided he 
opens his case in full in the opening argument, so that 
the defendant may respond to that case. 

Now, ladies and gentlemen, we will take a recess so 
far as you are concerned until 2:00 o’clock this after- 
noon. Remember the admonition and keep its terms in- 
violate. Be here at 2:00 o’clock, please, and leave the 
court room. 


(Whereupon the jury retired from the court room, and 
the following proceedings were had outside the hearing 
and presence of the jury:) [191] 


The Court: The record shows that the jurors are all 
without the hearing of the court. Is there anything fur- 
ther at this time, gentlemen? 
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Mr. Wheeler: At this time, your Honor, 1 move that 
the jury be instructed to return a verdict for the de- 
fendant on the ground that the plaintiff has failed to 
sustain his burden of proof, that there is no evidence of 
negligence, as alleged in the complaint, and that it does 
not appear that there is any evidence to sustain the 
allegations of the second count. 

Mr. Moore: Do you wish to hear from the plaintiff 
at all, your Honor? 

The Court: Anything further, Mr. Moore? 

Mr. Moore: Nothing, your Honor, other than to say 
that I move the court to direct the jury to bring in a 
verdict for the plaintiff, in that the evidence clearly 
shows that there has been negligence on the part of 
the defendant, and the sole question is one of damages. 
In response to the other question, assuming that that 
is not correct, there is still at least a conflict in the 
evidence sufficient to take this matter to the jury. 

The Court: Is your motion predicated upon both 
counts of the complaint, or otherwise, Mr. Moore? 

Mr. Moore: The motion to direct the jury to bring 
in a verdict is as to the first count, your Honor. 

The Court: What do you say as to defendant’s motion 
[192] as to the second count? 

Mr. Moore: As to the second count, your Honor, we 
feel there is sufficient evidence to take the second count 
to the jury, based upon the fact that Mr. Owen testified, 
under examination by me, as to a course of conduct which 
was ordinarily followed, which seems to me from his 
testimony to require a protection of the canal of the 
ear, recognizing it as being an unusually sympathetic 
organ and one that is easily susceptible of injury; that 
there is at least circumstantial evidence, if not direct 
evidence, that he permitted a foreign substance to get 
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into the auditory canal, which would not be the exercise 
of the care and skill ordinarily followed in that particular 
profession or employment, namely, that of making ear 
molds for hearing aids. For that reason I feel that the 
defendant’s motion as to the second cause of action 
should be denied. 


The Court: Do you think there is any evidence in 
the record on the part of the plaintiff tending to show 
the customary, usual and approved method of doing this 
work by other than physicians or aurists? 


Mr. Moore: I do, your Honor, in the very testimony 
of Mr. McKenna and Mr. Owen himself. Mr. McKenna, 
as supervisor for all of these Sears hearing aid depart- 
ments, as I understand it, has been doing this work for 
a considerable period of time and has had 1500 to 2,000 
impressions taken by him. [193] Mr. Owen himself, after 
taking his instructions from the Clark Laboratories and 
also from Mr. McKenna, did 150 impressions over the 
period of a year. It does not seem to me that we have 
to bring in some one from another store or another 
hearing aid department to testify what is the usual and 
customary method of carrying out this process. 


pies eanrt-s lt you rely upome that testimony sisint 
all that it shows,—I mean, so far as the plaintiff’s case 
is concerned now,— 


Wiresioore: Yes, your Honor 


The Court: -—that the salesmen of Sears, Roebuck 
followed the usual, customary and approved method em- 
ployed by those other than physicians in the matter? 


Mr. Moore: That is correct, your Honor. 


The Court: If they did so employ the method, where 
is there any basis for any case on the second count? 
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Mr. Moore: Our second count is based upon the lack 
of the use of this skill used by persons doing that sort 
of work in this particular case. 

The Court: In other words, you are going to argue, 
under Mr. Owen’s testimony as to the proper method, 
proper and approved method by those similarly situated 
in the trade, that Mr. Owen’s activities at the time of the 
incident did not measure up to the standard? 

Mr. Moore: Yes, it is my contention they did not 
measure [194] up to the standard. 

The Court: Then you are going to apply the test. 
Have you any testimony in the case other than the doc- 
tors’ evidence as to what the practice was in similarly 
situated businesses and trades? 

Mr. Moore: Not other than Mr. Owen’s and Mr. 
McKenna’s testimony. 

The Court: So that you are going to make your 
argument, if you are going to argue that, solely upon 
the evidence of Mr. McKenna and Mr. Owen? 

Mir. Moore... es. 

The Court: All right. I believe there is sufficient here 
to submit it to the jury under proper instructions. It 
seems to me that it is a factual question. I am not going 
to enlarge on it at this time except to state the reason 
for the ruling so that the litigants and counsel will be 
apprised as to why the court rules in the manner in 
which it is ruling. 

The matter simmers down to a factual difference be- 


tween Dr. Christ’s testimony, together with the plaintiff's 
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evidence, his own testimony, of course, and the testimony 
of the defendants as to the presence or absence of this 
material in the ear after the incidents testified to as hav- 
ing occurred in the store of the defendant, Sears, Roebuck 
& Co. That is simply a factual question, and that was 
the reason why, in ruling on the motion for a non-suit, 
the court denied the [195] non-suit. 

Dr. Ghrist’s testimony, it seems to me, raised a material, 
corroborating feature there, which is purely a factual 
question for the jury; and, of course, the other crucial 
question to be discussed would be the question of damages, 
as to what would be the damages. And that would be 
a factual question, under proper instructions. 

I haven’t yet had time, gentlemen, because neither of 
you complied with the rules until this morning, to con- 
sider the requested instructions and the objections. I 
shall do so between now and 2:00 o’clock, and before the 
argument you will know, both of you, just which in- 
structions the court is going to give. I am going to 
disregard the argumentative instructions. There are a 
number of them proposed by the plaintiff. And as far as 
seems proper, I am going to follow the approved instruc- 
tions promulgated by the judges of the Superior Court 
of Los Angeles County, because this is essentially a 


local case. 
We will meet at 2:00 o’clock, gentlemen. 


(Whereupon, at 11:50 o’clock a. m. a recess was taken 
until 2:00 o’clock p. m. of the same day.) [196] 
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Los Angeles, California, Thursday, May 9, 1946, 2:00 
p. m. 


(The following proceedings were had in chambers, out- 
side the hearing and presence of the jury:) 


The Court: Gentlemen, pursuant to Rule 51 of the 
Rules of Civil Procedure, both sides being represented 
by their respective counsel, in the absence of the jury 
I will tell you the instructions which I am going to give, 
first, and then I will tell you those which I am not giving. 

The court is going to give plaintiff’s requested instruc- 
tion No. 7, No. 33—that looks like “33,” Mr. Moore, 
and I am not sure— 

Mr. Moore: Yes, that is right. 

The Court: —33, 1, 5, 28—I have modified them 
some by striking out the words “You are instructed” 
in each proposed instruction, and in some other respects 
as indicated in the charge, but not in any substantial 
way, I think, and probably more a matter of phrase- 
ology than anything else—28, 15. I have incorporated in 
that the words “negligence and contributory negligence,” 
so as to not make the instruction merely applicable to 
the issue of contributory negligence, but as to the both 
contributory negligence and negligence and I have stricken 
the matter from line 7 to and including line 10. I am 
giving 31, and I have inserted on line 7 after the word 
* so that it will readeamna 
[197] that this departure, if any, from the recognized 
practices proximately caused the injury and disability of 
the plaintiff.” I am giving 18, and I have substituted 
on the first line in lieu of this phrase “one or the other 
of the parties” the words “either plaintiff or defendant,” 
and I am not giving the second paragraph. 14 I have 
modified, and I practically adopted the objections made 


“departure” the words “if any,’ 
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by the defendant to the proposed instruction, and have 
also added at the end of the proposed instruction, com- 
mencing on line 28, after the period: 

“The amount sued for is no criterion or test as to 
the damages you may award, if any, but is merely a 
limit beyond which you cannot go in any event.” 

I have also stricken the matter which occurs from line 
22 to and including line 25, which relates to so-called 
permanent injury, having adopted the objection of the 
defendant that there was no evidence justifying any 
award for permanent injury. 

Mr. Moore: May I interrupt at that point, your 
Honor? 

Me Court: Yes, 

Mr. Moore: To ask you this: I gather that it would 
be improper, then, in making my talk to the jury to men- 
tion testimony of Mrs. Hartley to the effect that she 
noticed some difference before and after, since that evi- 
dence was on that issue, and I don’t want to make any 
comments to the jury which [198] are inconsistent with 
your Honor’s instruction. 


The Court: I don’t know if that would be incon- 
sistent. I will read to you the instruction, and then you 
can decide: 

“If you should find for the plaintiff, then in fixing 
the sum in assessing the damages, you will be reasonable 
and just and fix such sum as will in your honest and 
deliberate judgment, compensate the plaintiff for his in- 
juries, if any, he has sustained as a result of the fitting 
of the hearing aid. The elements entering into such 
damages are as follows: 


“1. Such sum as will reasonably compensate the said 
plaintiff for the necessary expenses” — 
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Now, the word “fairly” should go out, the adverb there. 
“|. reasonably compensate the said plaintiff for the 
necessary expenses, if any, that he has paid for doctor 
bills, hospital bills, and medicines not to exceed $23.00. 
“2. Such sum as the jury shall award the plaintiff by 
reason of the physical pain, if any, which he has suffered 
by reason of his said injuries, if any, or which he is 
reasonably certain to suffer in the future therefrom, if any. 
“The element with respect to the expense incurred to 
date hereof, if any, is subject of direct proof and must be 
determined by the jury from the direct evidence that they 
have before them. The element with respect to the pain 
and suffering, if any, of the plaintiff is left to the sound 
discretion of the jury for their determination under all 
the evidence and circumstances in proof in this case.” 


Then the last paragraph with respect to the amount 
sued for, and that the amount is no criterion. 

Mr. Moore: Thank you, your Honor. 

The Court: Those are all of the instructions re- 
quested by the plaintiff that I am giving. 

Now, so far as the defendant is concerned, there was 
an instruction here that I could not get the number of, 
Mr. Wheeler. I think it was No. 14. It is the one on 
which there is a citation: California Jury Instructions 
No. 30. I think it was handed in this morning. 

Mr. Wheeler: Yes, that was No. 14, your Honor. 

Thew@owne- lanl cong 10 cive taat 

Mr. Moore: Is that the one, “If and when you should 
find”’— 


The Court: That is right. I am giving No. 4: 


“The mere fact that an accident happened, considered 
alone, does not support an inference that some party, or 
any party, to this action was negligent.” 
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I am giving No. 5. I am giving No. 1, and I have 
added to it a little bit. I have added the following after 
the word “person”: 

“The burden of proving negligence on the part of de- 
fendant is upon the plaintiff and in order for the plaintiff 
to recover he must prove such negligence by a preponder- 
ance of the evidence.” 

Now, I am giving a couple of instructions upon my 
own motion, because I think neither of you covered the 
matter. One is: 

“Contributory negligence is negligence on the part of 
a person injured which, co-operating in some degree 
with the negligence of another, helps in proximately caus- 
ing the injury of which the former thereafter complains. 

“One who is guilty of contributory negligence may not 
recover from another for the injury suffered. The reason 
for this rule is not that the fault of one justifies the fault 
of another, but simply that there can be no apportionment 
of blame and damages among the participating agents of 
causation.” 

That is taken from this book of instructions. Then 
another: [201] 

“Where the evidence respecting the issue of negligence 
of defendant or of contributory negligence of plaintiff is 
evenly balanced, it cannot be said to preponderate. 

“The burden of proving negligence of defendant rests 
throughout the case upon the plaintiff and the burden of 
proving contributory negligence on part of plaintiff rests 
upon the defendant.” 

Then I am giving No. 2 and No. 6. I have stricken 
from 6: “the mere fact that an accident happened, con- 
sidered alone, would not support a verdict for any par- 
ticular sum.” I think that is covered by another in- 
struction. 
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Mr. Wheeler: Yes, your Honor. 

The Court: I am giving No. 8, No. 12, No. 7, and 
No. 9. 

All of the other proposed instructions I am not giving, 
except as they are modified in the instructions which 
will be given, and except also as the principles stated in 
those proposed instructions that are not given are con- 
tained in the portion of the instructions given. 

Do you all understand it now? 

Mr. Wheeler: Yes, your Honor. 

Mr. Moore: I just wanted to check for a moment 
to see if a certain instruction on contributory negligence 
has been given. 

The Court: The one that I prepared was: [202] 

“Contributory negligence is negligence on the part of 
a person injured, which, co-operating in some degree with 
the negligence of another, helps in proximately causing 
the injury of which the former thereafter complains.” 

That is taken from this book of instructions here. 
Which one do you have in mind? One of your proposed 
instructions ? 

Mr. Moore: I was trying to ascertain here, your 
Honor. 

The Court: For instance, No. 22 was one which I 
think contained elements there. So with No. 10 and so 
with No. 21. 

Mr. Moore: Yes, I think that has been covered, your 
Honor. 

The Court: All right, gentlemen. You know this is 
going to cut us down a little in the time, but I have 
to comply with the rules. | 

Mr. Sobieski: With reference to this instruction No. 
14, plaintiff’s requested No. 14, you went with us on the 
point of— 
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The Court: Is that a damage instruction? 

Mr. Sobieski: Yes, that is a damage instruction, sir. 
The second sub-paragraph allows for future damages. 

The Court: “Such sum as the jury shall award the 
plaintiff by reason of the physical pain, if any, which 
he has suffered by reason of his said injuries, [203] if any, 
or which he is reasonably certain to suffer in the future 
therefrom, if any.” 

The evidence which would support that, and I am 
not expressing any opinion upon it, but you will remem- 
ber his testimony about his head hurting him, or not 
hurting him so much, that he had a sensation up there, 
and his wife testified that he experienced discomfort 
MEL LO Some extent, 

Mr. Sobieski: We thought that both doctors testi- 
fied he was cured, and the other doctor testified this 
could be due to another ache or some transference. 

The Court: But that would not bar the jury from 
determining whether they believed the doctor or not. 

Mr. Wheeler: May there be an exception noted to 
that, your Honor? 

The Court: Oh, yes. The rule requires that you may 
state it out of the presence of the jury, and you may 
state it now. 

Mr. Wheeler: We can state it right now, and the 
authority for the exception is the case of—do you have 
that? 

Mr. Sobieski: That is cited under the first one of our 
objections. That is Silvester v. Scanlan, 136 Cal. App. 
107. 

The Court: Perhaps I had better read that again. 
What was that page? 

Mr. Sobieski: 107, sir. 
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The Court: That is one of the purposes of this rule, 
[204] that you should cite your authorities so that we 
will have them to look at. 

Mr. Wheeler: Certainly. 

The Court: That is a bad case, I think. I don’t think 
that would cover here. Here they had two trials, ap- 
parently, and this woman has just sustained some trivial 
superficial injury and the first jury returned a verdict of 
$10,000.00. These doctors came in with that character- 
istic traumatic neurosis, and the court granted a new trial. 
On the second trial the jury awarded her $12,500.00, 
and in the course of the trial they brought out this question 
of insurance. I think that is a different case than you 
have here. You haven’t any traumatic neurosis here. 
And there may be some room for the jury here to find 
it is pretty hard for a doctor to say whether an individual 
suffers pain. Pain and anguish of that type is something 
which I don’t think can be reduced to a scientific nicety. 
I think we will have to let the instructions stand, with 
the exception noted. 

All right, gentlemen. If you want to cut your argu- 
ment any by reason of our taking this time, you may 
do so. Otherwise we may have to have the jury out 
tonight. But I am not insisting that you do so. 


(Thereupon the proceedings were resumed in the court 
room in the hearing and presence of the jury, as follows, 
to-wit:) [205] 

The Court: All present. Proceed with the argument, 
Mr. Moore. 


(Opening argument on behalf of the plaintiff by Mr. 
Moore. ) 


(Argument on behalf of the defendant by Mr. 
Wheeler. ) 
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(Closing argument on behalf of the plaintiff by Mr. 
Moore. ) 


The Court: Ladies and gentlemen of the jury, you 
are instructed as follows: 


It is the exclusive province of the court to instruct 
you as to the law applicable to this case in order that 
you may render a verdict upon the facts as determined 
by you and the law given by the court in its instructions. 
It would be a violation of your duty for you to attempt 
to determine the law or to base a verdict upon any view 
of the law other than that given you by the court. 


On the other hand, it is your exclusive province to 
determine the facts in the case and to consider the 
evidence for that purpose. The court cannot determine 
the facts or aid you in arriving at them, except by giving 
you the rules of law to be used by you in arriving at 
lke Hebhaa 


There are two classes of evidence which are recog- 
nized by and admitted in courts of justice, upon either 
of which juries may render their verdict. One is direct 
and positive testimony of an eye witness and other direct 
evidence, and the other is proof or testimony, or other 
evidence, of a chain of circumstances pointing sufficiently 
strong to affirmatively [206] establish the facts in dispute, 
and which is known as circumstantial evidence. There 
is nothing in the nature of circumstantial evidence that 
renders it any less reliable than other classes of evidence. 
Circumstantial evidence, like direct evidence, is legal 
and competent evidence to be received in civil cases. All 
that is required with reference to either direct or cir- 
cumstantial evidence is that the testimony and other evi- 
dence shall be sufficient to convince you, as a member 
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of this jury, as a reasonable and prudent man or woman, 
of the truth of the facts. 

The rules of evidence ordinarily do not permit the 
opinion of a witness to be received as evidence. An ex- 
ception to this rule exists in the case of expert wit- 
nesses. A person who by education, study and experience 
has become an expert in any act, science or profession, 
and who is called as a witness, may give his opinion 
as to any such matter in which he is versed and which 
is material to the case. You should consider such expert 
opinion and should weigh the reasons, if any, given for it. 

If and when you should find that it was within the 
power of a party to produce stronger and more satis- 
factory evidence than that which was offered on a 
material point, you should view with distrust any weaker 
and less satisfactory evidence actually offered by him 
on that point. 

The defendant, Sears, Roebuck & Co., is a corporation 
and [207] as such can act only through its officers and 
employees, who are its agents. The acts and omissions 
of an agent done within the scope of his authority are 
in contemplation of law the acts and omissions, respec- 
tively, of the corporation whose agent he is. 

It has been established that Frank Owen was an em- 
ployee of the defendant, Sears, Roebuck & Co., that he 
was the manager in charge of the hearing aid department 
of the store of the defendant located at 2650 East 
Olympic Boulevard, Los Angeles, California, and that 
on or about the 13th day of October, 1945, said Frank 
Owen, acting as the agent of said defendant corporation 
and within the scope of his authority, fitted a hearing aid 
for the plaintiff, and in that connection prepared molds 
of a plaster-like substance in and for both of plaintiff’s 
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ears. Thus, the conduct of said Frank Owen shall be 
deemed by you to have been the conduct of the cor- 
poration, Sears, Roebuck & Co. 

In determining the rights and obligations of the de- 
fendant with respect to the fitting by defendant's em- 
ployees of hearing aids, certain established rules of law 
are applicable. 

If a person suffering from defective hearing goes to 
another person for the obtaining of a hearing aid and the 
fitting thereof, and then enters into an agreement for the 
purchase and fitting of said hearing aid, and the fitter 
of the hearing aid undertakes the process of so fitting 
such an [208] aid on said person whose hearing is so 
impaired, the law created for the parties is called an 
implied contract, and under said implied contract the 
person employed to so fit said hearing aid impliedly con- 
tracts that he possesses that reasonable degree of learn- 
ing and skill ordinarily possessed by others of his pro- 
fession or craft in his locality and that he will use 
reasonable and ordinary care and diligence in the exer- 
cise of his skill and the application of his knowledge 
to accomplish the purpose for which he is employed. 

The mere fact that an accident happened, considered 
alone, does not support an inference that some party, or 
any party, to this action was negligent. 

The law does not permit you to guess or speculate as 
to the cause of the accident in question. If the evidence 
is equally balanced on the issue of negligence or proxi- 
mate cause, so that it does not preponderate in favor of 
the party making the charge, then he has failed to fulfil 
his burden of proof. To put the matter in another way, 
if after considering all the evidence, you should find that 
it is just as probable that either the defendant was not 
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negligent, or if he was, his negligence was not a proxi- 
mate cause of the accident, as it is that some negligence 
on his part was such a cause, then a case against the 
defendant has not been established. 


Because I have given or will give you instructions on 
negligence or contributory negligence, it is not to be 
taken [209] that the court thereby thinks the defendant 
was guilty of negligence or the plaintiff was guilty of 
contributory negligence, or that I have any opinion on 
the subject. 


If you find from the evidence that Frank Owen, as 
the agent and employee of defendant, departed from recog- 
nized practices exercised by persons fitting hearing aids 
in this community on or about the month of October, 
1945, and that this departure, if any, from the recog- 
nized practices proximately caused the injury and dis- 
ability of this plaintiff, then your verdict should be for 
the plaintiff. 


Negligence is the doing of some act which a reasonably 
prudent person would not do, or the failure to do some- 
thing which a reasonably prudent person would do, actu- 
ated by those considerations which ordinarily regulate the 
conduct of human affairs. It is the failure to use ordinary 
care in the management of one’s property or person. The 
burden of proving negligence on the part of the defendant 
is upon the plaintiff, and in order for the plaintiff to 
recover he must prove such negligence by a preponderance 
of all of the evidence. 


Contributory negligence is negligence on the part of a 
person injured which, co-operating in some degree with 
the negligence of another, helps in proximately causing 
the injury of which the former thereafter complains. 
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One who is guilty of contributory negligence may not 
[210] recover from another for the injury suffered. 
The reason for this rule is not that the fault of one 
justifies the fault of another, but simply that there can 
be no apportionment of blame and damages among the 
participating agents of causation. 

Where the evidence respecting the issue of negligence 
of defendant or of contributory negligence of plaintiff is 
evenly balanced, it cannot be said to preponderate. The 
burden of proving negligence of defendant rests through- 
out the case upon the plaintiff and the burden of proving 
contributory negligence on part of plaintiff rests upon 
the defendant. 

Negligence is not an absolute term, but a relative one. 
By this we mean that in deciding whether there was 
negligence in a given case, the conduct in question must 
be considered in the light of all the surrounding cir- 
cumstances, as shown by the evidence. 

This rule rests on the self-evident fact that a reason- 
ably prudent person will react differently to different cir- 
cumstances. Those circumstances enter into, and in a 
sense are part of, the conduct in question. An act negli- 
gent under one set of conditions might not be so under 
another. Therefore we ask: “What conduct might reason- 
ably have been expected of a person of ordinary prudence 
under the same circumstances?’ Our answer to that 
question gives us a [211] criterion by which to determine 
whether or not the evidence before us proves negligence. 

Negligence on the part of either the plaintiff or de- 
fendant is of no consequence unless it be a proximate 
cause of the injury or damage complained of. By proxi- 
mate cause is meant the efficient cause, the one that 
necessarily sets other causes in operation. 
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The burden rests upon the plaintiff to prove by a 
preponderance of the evidence elements of his damage, 
if any. And by a preponderance of evidence, ladies and 
gentlemen, is meant stich evidence as, when it is weighed 
with that that is opposed to it, has more convincing force 
and from which it results that a greater probability is in 


favor of the party upon whom the burden rests. 


It is the duty of a person who has been injured by 
the negligence of another to use reasonable diligence in 
caring for his injuries and reasonable means to prevent 


their aggravation and to effect a recovery. 


When one does not use reasonable diligence to care 
for his injuries and they are aggravated as a result of 
such failure, the liability of another, whose negligence 
was a proximate cause of the original injury, must be 
limited by the amount of damage that would have been 
suffered if the injured person himself had exercised the 


diligence required of him. [212] 


If your verdict should be for the plaintiff you should, 
in calculating his general damages, make no award for 
loss of earnings because there is no evidence of loss of 
earnings as a result of this accident. For the same 
reason you should make no award for loss of future 
earnings because there is no evidence that any earnings 
will be lost in the future as a result of this accident. 


If you should find for the plaintiff, then in fixing the 
sum in assessing the damages, you will be reasonable 
and just and fix such sum as will in your honest and 
deliberate judgment, compensate the plaintiff for his in- 
juries, if any he has sustained, as a result of the fitting 
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of the hearing aid. The elements entering into such 
damages are as follows: 

1. Such sum as will reasonably compensate the said 
plaintiff for the necessary expenses, if any, that he has 
paid for doctor bills, hospital bills, and medicines, not to 
exceed $23.00. 

2. Such sum as the jury shall award the plaintiff by 
reason of the physical pain, if any, which he has suffered 
by reason of his said injuries, if any, or which he 1s 
reasonably certain to suffer in the future therefrom, if 
any. 

The element with respect to the expense incurred to 
date hereof, if any, is subject of direct proof and must 
be determined by the jury from the direct evidence that 
they have before them. The element with respect to the 
pain and suffering, [213] if any. of the plaintiff is left 
to the sound discretion of the jury for their determina- 
tion under all the evidence and circumstances in proof 
imietine case. 


The general damages in all, however, that may be 
awarded to the plaintiff, cannot exceed the amount sued 
for, to-wit, the sum of $10,000.00. The amount sued for 
is no criterion or test as to the damages you may award, 
if any, but is merely a limit beyond which you cannot 
go in any event. 

You are not permitted to award plaintiff speculative 
damages, by which term is meant compensation for pros- 
pective detriment which, although possible, is remote, 
conjectural or speculative. 


You have been instructed on the subject of the measure 
of damages in this action because it is my duty to in- 
struct you as to all the law that may become pertinent 
in your deliberations. I, of course, do not know whether 
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you will need the instructions on damages, and the fact 
that they have been given to you must not be considered 
as intimating any view of my own on the issue of liability 
or as to which party is entitled to your verdict. 

Ladies and gentlemen, when you retire to the jury 
room you will choose one of your number to act as fore- 
man, and then will proceed to deliberate carefully, cau- 
tiously, dispassionately and impartially upon all of the 
evidence in the case, and apply the law thereto as it has 
been given to [214] you in the instructions from the 
bench in the court room in this case, and when you 
shall reach unanimous agreement, that is to say, when 
each and every one of your number shall agree upon a 
verdict, you will have it reduced on one or the other 
of the blank forms which have been prepared by the 
clerk for your convenience only, fill it out in accordance 
with your unanimous agreement at the appropriate places 
and spaces by your foreman, and return into court with 
the signed verdict. 


Counsel, have you seen these proposed forms of verdict 
which the clerk has prepared? 


Mr. Wheeler: Yes, we have, your Honor. 
Mr. Moore: Yes, we have, your Honor. 


The Court: Which of them are satisfactory to both 
of you? If you will indicate it, I will give those two 
forms. 


(The documents referred to were selected by counsel.) 


The Court: These are the two forms of verdict. They 
will now be handed to the bailiff. Swear the officers 
to take claree oi ine) jury Vir, Clerk. 


(The officers were duly sworn.) 
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The Court: Please go with the officers, ladies and 
gentlemen. If they desire this illustration, may they 
have it, gentlemen? It has not been marked as an exhibit. 

ibe, “Wineellers Ces 

Mr. Moore: We have no objection. 

The Court: That is the drawing. [215] 

The Clerk: Do you wish the jury to take the exhibits? 

The Court: If they so desire; all that have been re- 
ceived in evidence. I don’t believe that last plaster of 
Paris cast was received in evidence. 

Mr. Wheeler: My recollection is that I offered it. 

Mr. Moore: I raise no objection. 

A Juror: Your Honor, if the clerk has a magnifying 
glass, we would like to borrow it. 

The Clerk: We have a small one. 

The Court: Tell them to be sure to preserve it, 
though. 

Mr. Wheeler: Here is a larger one, if we can have 
the same assurance. 


(Whereupon, the jury retired for its deliberations, and 
the following proceedings were had outside the hearing 
and presence of the jury:) 


The Court: Now, gentlemen, with respect to the re- 
quested instructions that have not been given, as I told 
you in chambers I have passed upon all of them and upon 
each I have indicated the action of the court in not 
giving it, or in giving it as modified, or in declaring it 
was net given because substantially given in other in- 
structions, and I shall file those with the clerk: and if 
you desire to take any further action, either of you, with 
respect to either the charge as given or the instructions 
that have been requested and not given, you may do so 
at this time. [216] 
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Also, gentlemen, I think I shall file with the clerk 
now the objections of both plaintiff and the defendant 
to the proposed instructions of his opponent. 

Mr. Moore: All right. 

The Court: Then the file will be complete. These 
are the ones that were presented this morning. I think I 
got both of these today, did I not? 

Mr. Wheeler: That is correct, your Honor. 

Mr. Moore: Yes, your Honor. 

The Court: So they should be marked filed as of 
today. 

Mr. Wheeler: If your Honor please, we have already 
stated our objection to the instruction as to the feature 
of damages. It isn’t my purpose to repeat it, other than 
for the purpose of the record, and we object upon the 
grounds stated in the written objections ‘as_ heretofore 
iileae 

The same is true as to the objection in which mention 
was made of the sum of $10,000.00, on the ground that 
was unwarranted under the evidence. 

Mr. Moore: Your Honor, I have no exceptions to 
the charge as given. I would like a few moments to 
go over the instructions which were refused and then 
make my statement, if I may. 

The Court: Very well. I will be here until the jury 
returns its verdict. We will take a recess at this time. 

(Recess.) [217] 

Los Angeles, California, Thursday, May 9, 1946. 
SUS 1H, seo 

The Court; The record shows that all of the juror 
are present, gentlemen. 

Ladies and gentlemen, have you agreed upon a verdict? 

The Foreman: We have, sir. 
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The Court: You may hand it to the bailiff, please, 
Mr. Foreman. 


(The document referred to was handed to the bailiff, 
and then to the court.) 


The Court: Read the verdict of the jury, Mr. Clerk. 


iiiremelerk: “lin the Wistrict Court of the United 
States, in and for the Southern District of California, 
Central Division. No. 5103-M Civil. 


“Fred Hartley, Plaintiff, vs. Sears, Roebuck & Com- 
pany, a corporation, Defendant. Verdict. 


“We, the Jury in the above-entitled cause, find for 
the Plaintiff, Fred Hartley, and against the Defendant, 
Sears, Roebuck & Company, and assess general damages 
in the sum of Three Thousand Dollars, and special 
damages in the sum of Twenty-three Dollars. [218.] 


“Los Angeles, California 
May 9th, 1946. 


“Milton Holden Berg, 
Foreman.” 


The Court: Ladies and gentlemen, is that your verdict, 
sO say you one, so say you all? 

Voices: Yes, sir. 

The Court: The verdict being complete, file it, Mr. 
Clerk, and later, under the direction of the court at the 
appropriate time, enter the judgment pursuant thereto. 

The Clerk: Yes, your Honor. 

The Court: Ladies and gentlemen, you are discharged 
from further consideration of this case, and you may go 
home until you are called again. You will be notified 
when that will be. 
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